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Presidential Documents

Title 3—

The President

IR Doc. 93-24713
ed 10-4-93; 2:29 pm]
iing code 4710-10-M

Presidential Determination No. 93-39 of September 17, 1993

Assistance to Jordan

Memorandum for the Secretary of State

L. Pursuant to the authority vested in me by section 614(a) of the Foreign
Assistance Act of 1961, as amended (22 U.S.C. 2364(a)) (the “Act”), I hereby:

(1) determine that it is important to the security interests of the United
States to furnish to Jordan, through funds appropriated during fiscal year
1993, up to $20 million of assistance under Chapter 1 of Part I and Chapters
4 and 8 of Part II of the Act, and up to $1 million of assistance under
Chapter 5 of Part II of the Act, without regard to section 584 of the Foreign
Operations, Export Financing, and Related Programs Appropriations Act,
1993 (Public Law 102-391) or any other provision of law within the scope
of section 614 of the Act;

(2) determine that it is vital to the national security interests of the
United States to furnish to Jordan up teo $9 million in assistance under
Section 23 of the Arms Export Control Act from Foreign Military Financing
funds previously allocated to Jordan without regard to section 584 of the
Foreign Operations, Export Financing, and Related Programs Appropriations
Act, 1993 (Public Law 102-391) or any other provision of law within the
scope of section 614 of the Act; and

(3) authorize the furnishing of such assistance.

IL. In addition, by virtue of the authority vested in me by section 573
of the Foreign Operations, Export Financing and Related Programs Appropria-
tions Act, 1993 (Public Law 102-391), I hereby determine and certify that
the provision to Jordan of the assistance described in paragraph I above
is in the national interest of the United States.

You are authorized and directed to transmit this determination to the Con-
gress and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, September 17, 1993.
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[FR Doc. 93-24714
Filed 10-4-93; 2:30 pm]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 93-40 of September 28, 1993

Transfer of $424,000 in FY 1993 Foreign Military Financing

- Funds to the Economic Support Fund Account for Assistance

to the Government of Mexico

Memorandum for the Secretary of State

Pursuant to the authority vested in me by section 610(a) of the Foreign
Assistance Act of 1961, as amended (22 U.S.C. 2261) (the “Act”), I hereby
determine that it is necessary for the purposes of the Act that $424,000
of funds made available for section 23 of the Arms Export Control Act
for the cost of direct loans be transferred to, and consolidated with, funds
made available for Chapter 4 of Part I of the Act.

I hereby authorize the use of fiscal year 1993 of the aforesaid $424,000
in the funds made available above under Chapter 4 of Part II of the Act
for assistance to the Government of Mexico to mitigate the economic hardship
associated with the government's prior efforts to repatriate Chinese nationals.

You are authorized and directed to report this determination immediately
to the Congress and to publish it in the Federal Register.

THE WHITE HOUSE,
Washington, September 28, 1993.
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[FR Doc. 93-24722
Flled 10-4-83; 2:55 pm]
Billing code 4710-10-M

Presidential Documents

Presidential Determination No. 93-41 of September 29, 1993

Determination To Authorize the Transfer of Economic Sup-
port Fund to the Peacekeeping Operations Fund To Support
Regional Peacekeeping for Liberia

Memorandum for the Secretary of State

Pursuant to the authority vested in me by sections 552(c)(1) and 610{a)
of the Foreign Assistance Act of 1961, as amended (the “Act™), I hereby
determine that:

(i) as a result of an unforeseen emergency, the provision of assistance
under chapter 6 of Part II of the Act in amounts in excess of funds otherwise
available for such assistance is important to the national interests of the
United States; and

(ii) that it is necessary for the purposes of the Act that $6.83 million
of funds made available for the purposes of Section 23 of the Arms Export
Control Act be transferred to, and consolidated with, funds made available
for Part II, chapter 5, of the Act, and then transferred to, and consolidated
with, funds made available for Part II, chapter 6 of the Act.

You are hereby authorized and directed to report this determination imme-
diately to Congress. .

This determination shall be published in the Federal Register.

THE WHITE HOUSE,
Washington, September 29, 1993.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Piant Health Inspection
Service

7 CFR Part 301
[Docket No. 93-075-1)

Witchweed Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Interim rule.

SUMMARY: We are amending the list of
suppressive areas under the witchweed
quarantine and regulations by adding
and deleting areas in North Carolina and
South Carolina. These changes affect 7
counties in North Carolina and 2
counties in South Carolina. These
actions are necessary in order to impose
certain restrictions on the interstate
movement of regulated articles to
prevent the artificial spread of
witchweed and to delete unnecessary
restrictions on the interstate movement
of regulated articles.

DATES: Interim rule effective October 8,
1993. Consideration will be given only
to comments received on or before
December 6, 1993.

ADDRESSES: Please send an original and
three copies of your comments to Chief,
Regulatory Analysis and Development,
PPD, APHIS, USDA, room 804, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket No. 93—
075-1. Comments received may be
inspected at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect comments are
encouraged to call ahead on (202) 690
2817 to facilitate entry into the
comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
Terry McGovern, Operations Officer,

Plant Protection and Quarantine,
APHIS, USDA, room 646, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8247.

SUPPLEMENTARY INFORMATION:
Background

Witchweed (Striga spp.), a parasitic
plant that feeds off the roots of its hest,
causes degeneration of corn, sorghum,
and other grassy crops. It is found in the
United States only in parts of North
Carolina and South Carolina.

The witchweed guarantine and
regulations (contained in 7 CFR 301.80
through 301.80-10, and referred to
below as the regulations) quarantine the
States of North Carolina and South
Carolina and restrict the interstate
movement of certain witchweed hosts in
the quarantined States for the purpose
of preventing the artificial spread of
witchweed.

Regulated areas for witchweed are
designated as either suppressive areas or
generally infested areas. Restrictions are
imposed on the interstate movement of
regulated articles from both types of
areas in order to prevent the artificial
movement of witchweed into
noninfested areas. However, the
eradication of witchweed is undertaken
as an objective only in areas designated
as suppressive areas. Currently, there
are no areas designated as generally
infested areas.

Designation of Areas as Suppressive
Areas

We are amending § 301.80-2a of the
regulations, which lists generally
suppressive and infested areas, by
adding areas in Craven, Cumberland,
Greene, Pender; and Pitt Counties in
North Carolina, and areas in Horry
County in South Carolina to the list of
sug_gressive areas.

e rule portion of this document
lists the suppressive areas added for
each county in North Carolina. Nonfarm
areas, if any, are listed first; farms are
then listed alphabetically. Additions
and deletions to the list of suppressive
areas in South Carolina are extensive, so
the South Carolina portion of § 301.80—
2a is revised in its entirety.

We are taking this action because
surveys conducted by the United States
Department of Agriculture (USDA) and
State agencies of North Carolina and
South Carolina have established that
these areas meet one or more of the

following conditions specified in
§301.80-2(a) of the regulations:

1. Witchweed has been found in these
areas.

2. There is reason to believe that
witchweed is present in these areas.

3. It is deemed necessary to regulate
these areas because of their proximity to
infestation. :

4. These areas cannot be separated for
quarantine enforcement purposes from
infested localities.

Designation of these areas as regulated
areas imposes controls cn the movement
of regulated articles from these areas
and prevents the spread of witchweed to
noninfested areas.

Removal of Areas From List of
Regulated Areas

We are also amending § 301.80-2a by
removing areas in Craven, Cumberland,
Greene, Pender, Sampson, and Wayne
Counties in North Carolina and Dillon
and Horry Counties in South Carolina
from the list of suppressive areas.

We are taking this action because we
have determined that witchweed no
longer occurs in these areas; therefore,
there is no longer a basis for listing
these areas as suppressive areas for the
purpose of preventing the artificial
spread of witchweed. This action
removes unnecessary restrictions on the
interstate movement of regulated
articles from these areas.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that a situation exists which
warrants the publication of this rule
without prior opportunity for public
comment. Because of the possibility that
witchweed could spread artificially to
noninfested areas of the United States,
it is necessary to act immediately to
control its spread by adding specified
areas to the list of suppressive areas in
North Carolina and South Carolina.
Also, where witchweed no longer
occurs, immediate action is needed to
delete unnecessary restrictions on the
interstate movement of regulated
articles. J

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
‘we find good cause under 5 U.S.C. 553
to make it effective upon publication in
the Federal Register. We will consider
comments that are received within 60
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days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12291 and Regulatory
Flexibility Act

We are issuing this rule in
conformance with Executive Order
12291, and we have determined that it
is not a “major rule.” Based on
information compiled by the
Department, we have determined that
this rule will have an effect on the
economy of less than $100 million; will
not cause a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; and will not cause a significant
adverse effect on competition,
employment, investment, productivity,
innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

For this action, the Office of
Management and Budget has waived its
review process required by Executive
Order 12291,

This interim rule affects the interstate
movement of regulated articles from
specified areas in North Carolina and
South Carolina. Based on information
compiled by the U.S. Department of
Agriculture, we have determined that
approximately 280,907 small entities
move these regulated articles interstate
from North Carolina and South
Carolina. This rule affects only 95 of
these entities, however, by removing 75
entities from regulation and by placing
20 new entities under regulation.

We have determined that the 75
deregulated entities will each realize an
annual savings of $60 to $70 in
regulatory and control costs, for a
combined savings of $4500 to $5250.

We estimate tﬁat the rule will cost
each of the 20 newly-regulated entities
about $60 annually. They will each
need to invest about $20 per year in
order to comply with the witchweed
quarantine. Additionally, they will each
lose access to interstate markets as a
result of the rule, subsequently losing
about $40 in annual income.

In the instances where this interim
rule removes specified areas from the
list of suppressive areas, this rule will
enable freer movement of goods and
services across State lines. Consumers
will benefit from lower prices and better
access to products from the 75 entities
removed from the list of suppressive

areas. Overall, we expect that this rule
will enhance the ability of small entities
to market products interstate.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action-will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, 7 CFR part 301 is
amended to read as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
Authority: 7 U.S.C. 150bb, 150dd, 150¢e,

150ff, 161, 162, and 164-167; 7 CFR 2.17,
2.51, and 371.2(c).

2. In § 301.80-2a, the list of
suppressive areas in North Carolina is
amended by adding, in alphabetical
order, the following areas in Craven,
Cumberland, Greene, Pender, and Pitt
Counties:

§301.80-2a Regulated areas; generally
infested and suppressive areas.

* * - - -

North Carolina

(1) L N

(2) .
- * * * -~

Craven County. The Chapman, Idel M.,
farm located .3 mile off west side of State

Secondary Road 1459 and 0.1 mile north of
its junction with State Secondary Road 1463
- - - * -

Cumberland County.

" L * * *

The Barefoot, Bobby, farm located on the
south side of State Secondary Road 1708 and
its western junction with State Secondary
road 1609.

- L3 - * *

Greene County.
~ - b * -

The Lane, Sylvester, farm located 3.8 miles
east of Snow Hill, on both sides of State
Secondary Road 1400 and 2.8 miles southeast
of its junction with U.S. Highway 13.

* - L3 - *

The Williams, Minnie farm located on the
north side of State Secondary Road 1417 and
0.8 mile east of its junction with State
Secondary Road 1413.

The Wilson, Sudie, farm located on the
east side of State Secondary Road 1004 at its
junction with State Secondary Road 1405 and
0.6 mile south of its junction with North
Carolina Highway 903.

L] L - ~ »

Pender County.

- L * - *

The Marshall, Milvin, farm located on the
north side of State Secondary Road 1103 and
0.6 mile east of the southern junction of this
road and State Secondary Road 1104.

* * * g L

The Squires, Nelson, farm located 0.4 mile
south of the junction of State Secondary Road
1211 and State Secondary Read 1212 on the
west side of 1211,

- * * L -

Pitt County.

-~ * * * -

The Cannon, James, farm located 5.4 miles
northeast of Grifton on the west side of State
Secondary Road 1918 and 0.1 mile north of
its junction with State Secondary Road 1917.
* * * L *

3. In § 301.80-2a, the list of
suppressive areas in North Carolina is
amended by removing the following
areas in Craven, Cumberland, Greene,
Pender, Sampson, and Wayne Counties:

a. In Craven County, The Nelson,
Joseph, Estate and The Tripp, Dudley,
farm.

b. In Cumberland County, The
McKeithan, Sarah E., farm and The
McLaurin, Burnice, farm.,

c. In Greene County, The Dunn, Joe,
Estate farm.

d. In Pender County, The Fensel, F.P.
farm; The Keith, James R., farm; The
Lanier, Admah, farm; and The Larkins,
Maggie, estate.

e. In Sampson County, The Jackson,
Tony, farm and The Weeks, Glenn, farm.

f. In Wayne County, The Jones, Mary,
farm.

4. In § 301.80-2a, the list of
suppressive areas in South Carolina is
revised to read as follows:
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§301.80-2a Regulated areas; generally

infestsd and suppressive areas.
b * - * *
South Carolina

(1) Generally infested areas. None.

(2) Suppressive areas.

Berkeley County. The Magnigault,
Clarence, farm located on the northwest
corner of the junction of State Secondary
Road 907 with U.S. Highway 52, this
junction being 1.8 miles north of the junction
of U.S. Highway 52 and U.S. Highway 17A,
this junction being 1 mile northwest of the
junction of U.S. HiFhways 52 and 17a with
the Tail Race Canal.

Dillon County. That area bounded by a line
beginning at a point where State Secondary
Highway 22 intersects the South Carolina-
North Carolina State line and extending
south along said highway 22 to its junction
with State Secondary Highway 45, then
southwest along highway 45 to its junction
with the Little Pee Dee River, then northerly
along that river to its junction with Interstate
95, then southeast along Interstate 95 to its
junction with Poccosin Swamp, then
northwest along Poccosin Swamp to its
junction with the Dillon-Marlboro County
line, then northeast along the county line to
its junction with the South Carolina-North
Carolina State line, then southeast along the
State line to the point of beginning,

The Church, Emerson, farm located on the
south side of State Secondary Highway 155
and two miles west of the junction of
highway 155 with State Primary Highway 41,
this junction being 0.6 mile south of the
junction of highway 41 and State Secondary
Highway 74.

The Elvington, Clifton, Estate located on
both sides of a dirt road and 0.5 mile west
of the junction of the dirt road and State
Primary Highway 41, this junction being 0.4
mile south of the junction of highway 41 and
State Secondary Highway 34.

The Elvington, James C., farm located on
both sides of a dirt road and 0.2 mile west
of the junction of the dirt road and State
Primary Highway 41, this junction being 0.4
mile south of the junction of highway 41 and
State Secondary Highway 34.

The Elvington, William, farm located on
both sides of a dirt road and 0.2 mile
northeast of the junction of the dirt road and
State Secondary Highway 74, this junction
being 1.7 miles south of the junction of
highway 74 and State Primary Highway 41,

The Fore, Ernest, farm located on the
southeast side of State Primary Highway 41
and 0.2 mile south of the junction of highway
41 and State Secondary Highway 34, this
junction being 0.6 mile south of the junction
of highway 41 and State Secondary Highway
74,

The Fore, John, farm located on the east
side of State Primary Highway 524 and 1.7
miles south of the junction of highway 524
and U.S. Highway 301, this junction being
0.3 mile north of the junction of highway 301
and State Primary Highway 690.

The Smith, A.C., farm located on the south
side of State Secondary Highway 155 and 2.3
miles west of the junction of highway 155
and State Primary Highway 41, this junction
being 0.6 mile south of the junction of

highway 41 and State Secondary Highway
74.

Horry County. That area bounded by a line
beginning at a point where U.S. Highway 76
intersects the South Carolina-North Carolina
State line, then south along highway 76 to its
junction with State Secondary Highway 44,
then south along highway 44 to its junction
with State Secondary Highway 19, then south
along highway 19 to its junction with Honey
Camp Branch, then southwest along Honey
Camp Branch to its junction with Lake
Swamp, then east along Lake Swamp to its
junction with Prince Mill Swamp, then south
along Prince Mill Swamp to its junction with
State Secondary Highway 309, then
southwest along highway 309 to its junction
with State Secondary Highway 45, then
southwest along highway 45 to its junction
with State Secondary Highway 129, then
northwest along highway 129 to its junction
with U.S. Highway 501, then northwest along
highway 501 to its junction with the Little
Pee Dee River, then northeast along the Little
Pee Dee River to its junction with the Lumber
River, then northeast along Lumber River to
its junction with the South Carolina-North
Carolina State line, then southeast along the
State line to the point of beginning,

That area bounded by a line beginning at
the junction of U.S. Highway 19, State
Primary Highway 91, and State Primary
Highway 90, then east along highway 90 to
its junction with State Secondary Highway
1029, then south along highway 1029 to its
junction with a dirt road known as the
Telephone Road, then extending northwest
along a line to the beginning of the south
branch of Jones Big Swamp, then northerly
along Jones Big Swamp to its junction with
State Primary Highway 90, then east along
highway 90 to the south branch of Mills
Swamp, then north along Mills Swamp to its
junction with the Waccamaw River, then east
along Waccamaw River to its junction with
State Primary Highway 9, then southeast
along highway 9 to the point of beginning.

The Alisbrook, J.R., farm located on the
south side of a dirt road and 0.2 mile east of
the junction of the dirt road with State
Secondary Highway 19, this junction being
1.1 miles south of the junction of highway 19
and State Secondary Highway 139.

The Chestnut, J.B., farm located on the east
side of a dirt road and 0.8 mile east of its
junction with a second dirt road, this
junction being 0.5 mile south of the junction
of the second dirt road with State Primary
Highway 90, this junction being 0.8 mile
south of the junction of highway 90 with
State Secondary Highway 31.

The Cooper, Thomas B., farm located
northeast of a dirt road and 0.75 mile
northwest of the junction of this dirt road
with rural paved road No. 109, this junction
being 2.25 miles northeast of the junction of
road 109 with rural paved road No. 79.

The Cox, Nancy T., farm located on the
northwest corner of the junction of two dirt
road, this junction being 0.8 mile northeast
of the junction of State Secondary Road 105
and State Secondary Road 377. One of the
dirt roads is an extension of State Secondary
Road 105.

The Cox, Velma, farm located on the east
side of a dirt road and 0.5 mile south of its

junction with State Secondary Highway 911,
this junction being 0.8 mile southwest of the
junction of highway 911 with State
Secondary Highway 568.

The Edge, Nina L., farm located on the
south side of a dirt road 0.7 mile east of its
junction with a second dirt road, this
junction being 0.5 mile south of the junction
of the second dirt road with State Primary
Highway 90, this junction being 0.8 mile
south of the junction of highway 90 with
State Secondary Highway 31.

The Graham, Mammie, farm located on the
east side of a dirt road and 0.2 mile south of
the junction of the dirt road with State
Secondary Highway 309, this junction being
1.5 miles west of the junction of highway 309
and State Secondary Highway 19.

The Harden, John, farm located on the
northwest side of a dirt road and 0.4 mile
northeast of the junction of this dirt road
with the junction of State Secondary Roads
105 and 377.

The Holmes, Marie T., farm located on the
west side of a dirt road and 0.7 mile
northwest of the junction of this dirt road
with State Primary Highway 90, this junction
being 3.2 miles south of the junction of
highway 90 and State Secondary Road 31.

The Inman, Rosetta, farm located 0.1 mile
north of the junction of State Primary
Highways 111 and 1233, this junction being
1.2 miles southeast of the junction of
highway 111 and State Primary Highway 57.

The Livingston, W.S., farm located on the
south side of a dirt road and 0.6 mile east of
its junction with a second dirt road, this
junction being 0.5 mile south of the junction
of the second dirt road and State Primary
Highway 90, this junction being 0.8 mile
south of the junction of highway 90 and State
Secondary Highway 31.

The Martin, Daniele E., farm located on the
east side of State Primary Highway 90 and
0.9 mile northeast of the junction of highway
90 with State Secondary Highway 377.

The Royals, Lathan, farm located on the
west side of State Secondary Highway 139
and 0.8 mile northwest of the junction of
highway 139 and State Secondary Highway
66, this junction being 0.2 mile northeast of
the junction of highway 66 with State
Secondary Highway 873.

The Stevens, Cora G., farm located on the
north side of a dirt road and 0.3 mile
northeast of its junction with State Secondary
Highway 112, this junction being 1.2 miles
east of the junction of highway 112 with
State Secondary Highway 139.

The Stevens, James, farm located on the
south side of a dirt road and 0.3 mile
northeast of its junction with State Secondary
Highway 112, this junction being 1.2 miles
east of the junction of highway 112 with
State Secondary Highway 139,

The Thomas, James D., farm located on the
west side of a dirt road and 1.0 mile
northwest of the junction of the dirt road
with State Primary Highway 90, this junction
being 3.2 miles south of highway 90 with
State Secondary Highway 31,

The Thomas, Fred, farm located on the
west side of a dirt road and 0.1 mile
northwest of the junction of the dirt road
with State Primary Highway 90, this junction
being 3.2 miles south of the junction of
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highway 90 and State Secondary Highway
31

The Thomas, Hubert, farm located on the
west side of a dirt road and 0.3 mile
northwest of the junction of the dirt road
with State Primary Highway 90, this junction
being 3.2 miles south of the junction of
highway 90 and State Secondary Highway
31

The Thomas, J.R., farm located on the west
side of a dirt road and 0.2 mile northwest of
the junction of the dirt road with State
Primary Highway 90, that junction being 3.2
miles south of the junction of highway 90
and State Secondary Highway 31.

The Todd, Mack, farm located on the west
side of State Secondary Highway 19 and 0.5
mile north of the junction of State Secondary
Highways 19 and 97, this junction being 1.1
miles north of the junction of highway 19
and State Secondary Highway 65.

The Vaugh, Ruth, farm located on the east
side of a dirt road and 0.7 mile northwest of
this dirt road and its junction with State
Primary Highway 90, this junction being 3.2
miles south of the junction of highway 90
and State Secondary Highway 31.

The Warren, Kevin, farm located on the
west side of a dirt road and 0.2 mile north
of its junction with State Primary Highway
90, this junction being 0.5 mile east of the
junction of highway 90 with State Secondary
Highway 377.

Marion County. The entire county.

Done in Washington, DC, this 29th day of
September 1993.

Patricia Jensen,

Deputy Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 93-24487 Filed 10-5-93; 8:45 am]
BILLING CODE 3410-34-P

7 CFR Part 301
[Docket No. 91-149-6)

Oriental Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Oriental fruit fly
regulations by removing the quarantine
on a portion of San Diego County, CA,
and by removing restrictions on the
interstate movement of regulated
articles from that area. The regulations,
including the quarantine of a portion of
San Diego County, were established to
prevent the spread of the Oriental fruit
fly into noninfested areas of the United
States. We have determined that the
Oriental fruit fly has been eradicated
from San Diego County. The interim
rule was necessary to remove an
unnecessary regulatory burden on the
public.

EFFECTIVE DATE: November 5, 1993.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,
Plant Protection and Quarantine,
APHIS, USDA, room 640, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-8247,

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective on June
29, 1993, and published in the Federal
Register on July 8, 1993 (58 FR 36589—
36590, Docket No. 91-149-5), we
amended the Oriental fruit fly
regulations in 7 CFR 301.93 by
removing the quarantine on a portion of
San Diego County, CA, and by removing
restrictions on the interstate movement
of regulated articles from that area. This
portion of San Diego County, CA, had
been quarantined due to the possibility
that the Oriental fruit fly could be
spread from this area to noninfested
areas of the United States. Once that
situation no longer existed, the Animal
and Plant Health Inspection Service
took action to remove this unnecessary
regulatory burden on the public.

Comments on the interim rule were
required to be received on or before
September 7, 1993. We did not receive
any comments. The facts presented in
the interim rule still provide a basis for
the rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12291
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12778, and
the Paperwork Reduction Act.

Farther, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12291.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR 301.93-3 and
that was published at 58 FR 36589—
36590 on July 8, 1993.

Authoerity: 7 U.S.C. 150bb, 150dd, 150ee,
150ff; 161, 162, and 164-167; 7 CFR 2.17,
2.51, and 371.2(c).

Done in Washington, DC, this 29 day of
September 1993.

Patricia Jensen,
Deputy Assistant Secretary, Marketing and
Inspection Services.

[FR Doc. 93-24488 Filed 10-5-93; 8:45 am]
BILLING CODE 3410-34-9

Agricuitural Marketing Service

7 CFR Part 1002
[DA-93-22]

Milk in the New York-New Jersey
Marketing Area; Amendments to
Classification and Accounting Rules
and Regulations

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This document approves the
tentative amendments to the
classification and accounting rules and
regulations issued by the Market
Administrator of the New York-New
Jersey marketing order after
consideration of information received at
a public meeting.

EFFECTIVE DATE: October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division,
Order Formulation Branch, room 2968,
South Building, P.O. Box 96456,
Washington, DC 20090-6456, (202) 720~
2357,

SUPPLEMENTARY INFORMATION: The
Regulatory Flexibility Act (5 U.S.C,
601-612) requires the Agency to
examine the impact of a final rule on
small entities. Pursuant to 5 U.S.C.
605(b), the Administrator of the
Agricultural Marketing Service has
certified that this action would not have
a significant economic impact on a
substantial number of small entities.
This action implements the rules under
which recent amendments to the New
York-New Jersey order will be
administered.

This final rule has been reviewed by
the Department in accordance with
Departmental Regulation 1512-1 and
the criteria contained in Executive
Order 12291 and has been determined
to be a ‘‘non-major” rule.

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This action is not
intended to have a retroactive effect,
and it will not preempt any state or
local laws, regulations, or policies,
unless they present an irreconcilable
conflict with the rule.

The Agricultural Marketing
Agreement Act of 1937 (the Act)
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(b) On the basis of the fluid skim milk
equivalent and butterfat content of milk
products, other than fluid milk products
and products included in
§1002.41(c)(1), which are reprocessed,
converted, or combined with another

provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 8c¢(15)(A) of the Act, any handler
subject to an order may file with the
Secretary a petition stating that the

through the filing of briefs. No Briefs
were received.

(2) A copy of the tentative
amendments to the accounting rules and
regulations was mailed on July 22, 1993,
to all handlers operating pool plants and

order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with the
law and requesting a modification of an
order or to be exempted from the order.
A handler is afforded the opportunity
for a hearing on the petition. ARer a
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has its principal place of
business, has jurisdiction in equity to
review the Secretary’s ruling on the
petition, provided a bill in equity is
filed not later than 20 days after date of
the entry of the ruling.

Pursuant to provisions of § 1002.46 of
the order, as amended, regulating the
handling of milk in the New York-New
Jersey marketing area (7 CFR part 1002),
the Market Administrator of said order
on July 22, 1993, issued tentative
amendments to the classification and
accounting rules and regulations.

The tentative amendments to the rules
and regulations are based upon
information received at a public meeting
held on june 22; 1993, at Albany, New
York. A notice of such meeting was
mailed to all known interested persons
on May 28, 1993, Following the
meeting, interested persons were given
until June 30, 1993, to file briefs. No
briefs were filed.

A copy of the stenographic record of
the public meeting concerning such
amendments to the rules and
regulations and the tentative
amendments to the rules and
regulations were each forwarded by the
Market Administrator to the Secretary
for approval, Upon consideration of
such tentative amendments in the light
of the stenographic record, said
amendments to the classification and
accounting rules and regulations are
hereby approved.,

Pursuant to 5 U.S.C. 553, it is found
and determined that good cause exists
not to engage in further public
procedures because such further
procedures would be unnecessary and
contrary to the public interest, and that
good cause exists for not postponing the
effective date of this action until 30 days
after publication in the Federal Register
because:

(1) Pursuant to actual notice, a public
meeting was held concerning these
amendments, and interested persons
were given an opportunity to comment

other interested parties, thus affording
such persons a reasonable time to
prepare for the effective date herein
specified;

(3) Amendments to the marketing
order, as amended, to which such
amended rules and regulations apply
were effective July 1, 1993; and

(4) The said amended rules and

regulations are required by provisions of
the order, as amended, to be effective on

the first day of the month following
their approval,

Accordingly, the said amendments to
the classification and accounting rules

and regulations shall be effective on and

after October 1, 1993.

The tentative amendments issued by
the Market Administrator and approved
by the Secretary are set forth below.

List of Subjects in 7 CFR Part 1002

Milk marketing orders.

For the reasons set forth in the
preamble, part 1002 of title 7 of the
Code of Federal Regulations is amended
to read as follows:

PART 1002—MILK IN THE NEW YORK-
NEW JERSEY MARKETING AREA

1. The authority citation for 7 CFR
part 1002 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 1002,102 is revised to read
as follows:

§1002.102 Milk and milk products.

Milk, Fluid milk products, Fluid
cream products, and other milk
products containing or produced from
skim milk and/or butterfat are as
defined pursuant to prevailing
standards of identity. (21 CFR parts 131,
133, and 135)

3. Section 1002.140 is amended by
revising paragraphs (a) and (b) to read
as follows:

§1002.140 Method.
* - * L *

(a) On the basis of the skim milk and
butterfat in fluid milk products (skim
milk equivalent and butterfat in
concentrated fluid milk products) and
products included in § 1002.41(c)(1)
which are held at a plant, moved from
a plant, dumped at a plant, destroyed or
lost under extraordinary circumstances,
or used at the plant to produce products
other than fluid milk products or
products included in § 1002.41(c)(1);

product during the month or for which
the handler fails to establish a
disposition.

4. Section 1002.141 is amended by
revising the section heading and
paragraphs (a), (b), (d), (e), and () to
read as follows:

§1002.141 accounting for
other than fluld milk products and products
included In § 1002.41(c)(1) at poo! plants.

(a) Separately tabulate the total
pounds of each milk product, other than
a fluid milk product or product
included in § 1002.41(c)(1), contained in
opening inventory and received at the
plant.

{b) Separately tabulate the total
pounds of each milk product, other than
a fluid milk product or product
included in § 1002.41(c)(1), contained in
closing inventory at or moved from the
plant.

* " - * *

(d) If the sum of the tabulation in
paragraph (b) of this section exceeds the
sum of the tabulation in paragraph (a) of
this section, the excess shall be
considered as milk products
manufactured and shall be subject to
further accounting as a product
produced in the current month.

(e) When a milk product other than a
fluid milk product or product included
in §1002.41(c)(1) manufactured during
the month is reprocessed, converted, or
combined with another product during
the same month, the fluid milk
products, products included in
§1002.41(c)(1), and other source milk
used in the first instance shall be
considered to have been used directly in
the product resulting from such
reprocessing, conversion, or combining.

() When skim milk powder or other
concentrated milk products
manufactured in a month are used in
the same month to fortify a fluid milk
product or a product included in
§1002.41(c)(1), the skim milk
equivalent of that portion of such
products which is in excess of the
volume included in the fortified product
shall be determined and accounted for
in accordance with §1002.246 (b) and
(c). :

5. Section 1002.143 is amended by
revising paragraph (a)(5) to read as
follows:

§1002.143 Skim milk and butterfat
accounted for at a pool plant.

(8). . &
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(5) In the skim milk equivalent of
skim milk powder and other
concentrated milk products determined
pursuant to § 1002.246 (b) and (c) to be
in excess of the volume included in the
fluid milk products and products
included in § 1002.41(c)(1) accounted
for in paragraph (a) (1) and (2) of this
section. In the event that the skim milk
in fluid milk products or products
included in § 1002.41(c)(1) is classified
in more than one class, the tabulation
should be subdivided to show the
quantity of skim milk in each class. The
total of all skim milk so tabulated shall
be known as the skim milk accounted
for at the plant.

- - * L ~

6. Section 1002.160 is revised to read

as follows:

§1002.160 Procedure for allocation of
skim milk and butterfat classified.

The allocation procedure is set forth
in §§ 1002.40(c) and 1002.45.

7. Section 1002.180 is revised to read
as follows:

§1002.180 Assignment at a plant which is
not a pool plant, another order plant nor a
producer-handler plant under any other
order.

The allocation procedure is set forth
in § 1002.44(d).

8. Section 1002.220 is amended by
revising paragraphs (b) and (c) to read
as follows:

§1002.220 Method of accounting for
closing inventories. '
- * * - -

(b) As Class Il in the form of packaged
products included in § 1002.41(c)(1) and
in bulk concentrated fluid milk
products at a pool plant.

(c) As Class Il in the form of bulk
fluid milk products (other than bulk
concentrated fluid milk products) and
bulk products included in
§1002.41(c)(1) at a pool plant or such
products in bulk or packaged form at a
plant not defined in § 1002.8 (b) or (d).

9. Section 1002.230 is revised to read
as follows:

§1002.230 Butterfat tests.

In the absence of information
establishing the butterfat content of a
milk product, prevailing standards of
identity shall be used. When skim milk
powder is used for reconstitution or
fortification of fluid milk products or
products included in § 1002.41(c)(1), it
will be considered to contain no
butterfat. (21 CFR parts 131, 133, and
135)

10. Section 1002.231 is revised to read
as follows:

§1002.231 Miik solids not fat tests.

In the absence of information
establishing the milk solids not fat
content of a milk product, prevailing
standards of identity shall be used. (21
CFR parts 131, 133, and 135)

11. Section 1002.232 is amended by
revising paragraph (b) to read as follows:

§1002.232 Weights.

* * * L

(b) Other products.

Product

Dairy farmer milk

Cultured milk drinks ...

Flavored milk drinks ....

Evaporated milk

Sweetened condensed milk

Sweetened condensed skim milk ..

Liquid yogurt

Kefir

Milkshake drinks

Frozen dessert mix (except choco-
late)

Frozen dessert mix (chocolate)

Frozen dessert mix (ice milk)

Frozen dessert mix (sherbet)

Whipped topping mixture

12. Section 1002.233 is revised to read
as follows:

§1002.233 Welghts and equivalents of
concentrated skim milk and skim milk
powder.

In the absence of information
establishing the weight or skim milk
equivalent of concentrated skim milk
and skim milk powder, the following
table shall be used:

Concentrated skim milk

-

A

D
Class Il

Percent total solids in the mixture

skim equiv.
factor

24.5 but less than 25.5

25.5 but less than 26.5

1.815
2.033

26.5 but less than 27.5

27.5 but less than 28.5

28.5 but less than 29.5

29.5 but less than 30.5

30.5 but less than 31.5

31.5 but less than 32.5

32.5 but less than 33.5

33.5 but less than 34.5

34.5 but less than 35.5

35.5 but less than 36.5

36.5 but less than 37.5

37.5 but less than 385 ...

38.5 but less than 39.5

39.5 but less than 40.5

40.5 but less than 41.5
41.5 but less than 42.5
42.5 but less than 43.5 .....

43.5 but less than 44.5

44.5 but less than 45.5
45.5 but less than 46.5
46.5 but less than 47.5

47.5 but less than 48.5
48.5 but less than 49.5

49.5 but less than 50_.5

2.151
2.269
2.387
2.505
2623
2.741
2.859
2.977
3.095
3.213
3.331
3.449
3.567
3.685
3.803
3.921
4.039
4.157
4.275
4.393
4.511
4.629
4.747
4.865
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Concentrated skim milk

A

Percent total solids in the mixture

Weight per
(pounds)

50.5 but less than 51.5

10.37
10.42

5815
5929

51.5 but less than 52.5
52.5 but less than 53.5

10.47 6.043

53.5 but less than 54.5

10.53 6.157

54.5 but fess than 55.5

6.271

1058

For solids contents not listed, the

following formula shall be used:

Weight per Gallon={100/(100— (% SNF *
.38556))] * 8.3341

Product skim equivalent factor=% SNF/
8.77

Class I1I skim equivalent factor=Product
skim equivalent factor —(8.63/

weight per gallon)
Skim milk powder
8 C D
Product | Class lil
skim skim
facor

Weight per
(pounds)

equiv.

11.000

10.360

13. A new section 1002.234 is added
to read as follows:

§1002.234 Weights and equivalents of

concentrated milk and milk powder.

In the absence of information
establishing the weight or skim milk
equivalent of concentrated milk and
milk powder, the following formula
shall be used:

Weight per Gallon=[100/{100+({%BF *
.04811) —(%SNF * .38556)))) *
8.3341

Product skim equivalent factor=% SNF/
8.77

Class INT skim equivalent factor=Product
skim equivalent factor—(8.63/

weight per gallon)

Milk powder

B c D

Product | Class il
skim

Weight per |  skim .
equiv. equiv.
) factor factor
10.360

11.000

14. Section 1002.241 is amended by
revising paragraph (a) to read as follows:

§1002.241 Skim milk and butterfatin
standardized miik. :

(a) The butterfat content of milk
established to have been standardized
shall be the same as the butterfat in the

milk, cream, and skim milk used to
make such standardized milk less the
butterfat in any fluid milk product or
fluid cream product removed to effect
standardization,
L] - - * -

15. Section 1002.243 is amended by
revising the section heading and
paragraph {b) to read as follows:

§1092.243 Skim milk and butterfat
contained in cream, storage cream, half and
half, and skim milk.

- - - - -

(b) Determine the total amount of
butterfat in the product on the basis of
butterfat tests, In the absence.of
information establishing the butterfat
content, determine the butterfat content
by the application of § 1002.230,

* - - - -

16. Section 1002.245 is revised to read

as follows:

§ 1002.245 - Skim milk and butterfat
contained in cultured and flavored milk
drinks and in milkshake drinks.

(a) If the weight and the fat test of the
product have been established on the
basis of available information:

(1) Determine the total amount of fat
in the product on the basis of fat tests
and the weight of the product.

(2) Determine the total weight of the
nonmilk ingredients other than water
contained in the product and the fat
content of such nonmilk i ents.

(3) Determine the butterfat content of
the product by subtracting from the total
fat content of the product, the fat
content of the nonmilk products used.

(4) Determine the skim milk content
of the product by subtracting from the
total weight of the product, the butterfat
content of the product and total weight
of the nonmilk ingredients other than
water used in the manufacture of the
product.

(b) In the absence of information
establishing weights or tests, the weight
of the product shall be determined in
accordance with § 1002.232(b):

(1) The butterfat content shall be
considered to be the same as the
butterfat content of the milk products
used in the manufacture of the product.

(2) The skim milk content shall be
determined by deducting from the total
weight of the product the butterfat
determined to be contained therein
pursuant to paragraph (b){1) of this
section.

17. Section 1002.246 is revised to read
as follows:

§1002.246 Skim milk equivalent of a
concentrated milk product and milk powder.

(a) The skim milk equivalent of a
concentrated milk product and milk
powder in other source milk receipts
shall be determined by multiplying the
pounds of concentrated milk product or
milk powder by the appropriate product
skim equivalent factor pursuant to
§§ 1002.233 or 1002.234.

(b) When a concentrated milk product
or milk powder is used to fortify fluid
milk products or products included in
§1002.41(c)(1), the skim milk
equivalent of that portion of such
product which is in excess of the
volume included in the fortified fluid
milk product or product included in
§ 1002.41(c)(1) shall be determined by
multiplying the pounds of concentrated
milk product or milk powder by the
appropriate Class Il skim equivalent
factor pursuant to §§ 1002.233 or
1002.234, The skim milk equivalent so
determined shall be accounted for as a
Class III disposition. Skim milk powder
used to fortify fluid milk products and
products included in § 1002.41(c)(1)
will be considered to contribute no
butterfat to the product so fortified.

(c) When concentrated milk or milk
powder is reconstituted, the amount by
which the skim milk equivalent of the
concentrated milk or milk powder
exceeds the pounds of reconstituted
milk produced, shail be accounted for as
a Class III disposition.

18, Section 1002.247 is amended by
revising the section heading and
replacing the word “nondairy” with the
word “‘nonmilk” in paragraphs (c)(1)
and (c)(2), to read as follows:

§1002.247 Skim milk equivalent and
butterfat content of other manufactured
products.

* - * * *
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19. Section 1002.260 is amended by
revising the section heading, the
introductory text, and the introductory
text of paragraph (a) to read as follows:

§1002.260 Procedure for establishing fluld
milk products, products included in

§ 1002.41(c)(1), and products included in

§ 1002.41(c)(4) (I) through (Iv) dumped.

Fluid milk products, products
included in § 1002.41(c)(1), and
products included in § 1002.41(c)(4) (i)
through (iv) processed by the disposing
handler that are dumped may be
classified as Class I1I only to the extent
that the following procedure is
followed:

(a) The market administrator is given
prior notice and the opportunity to
verify the fluid milk products, products
included in § 1002.41(c)(1), and
products included in § 1002.41(c)(4) (i)
through (iv) processed by the disposing
handler to be dumped.

- » * » -

Dated: September 30, 1993.
Patricia Jensen,
Deputy Assistant Secretary, Marketing and
Inspection Services.
[FR Doc. 93-24417 Filed 10-5-93; 8:45 am]
BILLING CODE 3410-02-P

Commodity Credit Corporation

7 CFR Part 1427

RIN 0560-AD44

1993 Specifications for Cotton Bale
Packaging Materials

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule amends the
regulations with respect to the price
support loan programs for upland and
extra long staple cotton which are
conducted by the Commodity Credit
Corporation (CCC) in accordance with
The Agricultural Act of 1949 (the 1949
Act), as amended. The amendments
made by this interim rule will provide
greater clarity, enhance the
administration of CCC programs by
providing uniformity between CCC
price support programs, eliminate
obsolete provisions, and more
appropriately reflect loan eligibility
quality requirements for the 1993 and
subsequent year crops.

DATES: Effective on October 6, 1993.
Comments must be received on or
before November 5, 1993 in order to be
assured of consideration.

ADDRESSES: Submit comments to
Director, Cotton, Grain, and Rice Price

Support Division, Agricultural
Stabilization and Conservation Service
(ASCS), United States Department of
Agriculture (USDA), P.O. Box 2415,
Washington, DC 20013-2415; telephone
202-720-7641.

FOR FURTHER INFORMATION CONTACT:
Philip Sharp, Program Specialist,
Cotton, Grain, and Rice Price Support
Division, ASCS, USDA, P.O. Box 2415,
Washington, DC 20013-2415; telephone
202-720-7988.

SUPPLEMENTARY INFORMATION:

Executive Order 12291 and
Departmental Regulation 1512-1

This rule has been reviewed under
USDA procedures established in
accordance with Executive Order 12291
and Departmental Regulation 1512-1
and it has been determined “nonmajor.”
It has been determined that the
provisions of this interim rule will not
result in:

(1) An annual effect on the economy
of $100 million or more;

(2) A major increase in costs or prices
for consumers, individual industries,
Federal, State or local governments, or

eographic regions; or
: (3%r S?gniﬁrggnt adverse effects on
competition, employment, investment,
produetivity, innovation, or the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.
Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this interim rule since the
CCC is not required by 5 U.S.C. 553 or
any other provision of law to publish a
notice of proposed rulemaking with
respect to the subject matter of these
determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will not have a significant impact
on the quality of human environment.
Therefore, neither an Environmental
Assessment nor an Environmental
Impact Statement is needed.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are:
Commodity Loans and Purchases—
10.051.

Executive Order 12778

This interim rule has been reviewed
in accordance with Executive Order
12778, Civil Justice Reform. The
provisions of this interim rule do not

preempt State laws and are not
retroactive. Before any judicial action
may be brought with respect to the
provisions of this interim rule,
administrative appeal remedies at 7 CIR
part 780 must be exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Paperwork Reduction Act

The amendments to 7 CFR part 1427
set forth in this interim rule do not
contain any new or revised information
collection requirements that require
clearance through the Office of
Management and Budget (OMB) under
the provisions of 44 U.S.C. chapter 35.
The information collection requirements
contained in the current regulations at
7 CFR part 1427 have been approved
through August 31, 1994, by the OMB
under the provisions of 44 U.S.C.
chapter 35, and assigned OMB Nos.
0560-0074, 05600087, and 0560-0029,
Public reporting burden for these
collections is estimated to average 15
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. Send
comments regarding this burden
estimate or any other aspect of the
information collection requirements,
including suggestions for reducing the
burden, to the Department of
Agriculture, Clearance Office, OIRM,
AG Box 7630, Washington, DC 20250;
and to the Office of Management and
Budget, Paperwork Reduction Project
(OMB Nos. 0560-0074, 0560-0087, and
0560-0129), Washington, DC 20503.

Background

- The 1949 Act sets forth the statutory
authority for CCC price support
programs. CCC price support programs
are intended to stabilize market prices
and provide interim financing and
assistance to producers in the orderly
marketing of eligible commodities.

This interim rule amends regulations
found at 7 CFR part 1427 to provide
rules for administering CCC price
support programs for the 1993 through
1995 crop years,

This rule has been reviewed pursuant
to Executive Order 12778. To the extent
State and local laws are in conflict with
these regulatory provisions, it is the
intent of CCC that the terms of these
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regulations prevail. The provisions of
this interim rule are not retroactive and
prior to any judicial action in a court of
competent jurisdiction, administrative
review under 7 CFR part 780 must be
exhausted.

On March 31, 1993, the Cotton
Marketing Advisory Committee
(committee) appointed by the Secretary
of Agriculture, adopted a
recommendation to the Secretary
concerning changes to the system of
classification of upland cotton
beginning with the 1993 crop year. For
1992 and prior crop years, a component
of the classification for upland cotton
was based on the combination of color
of the cotton and content of leaf in the
ginned cotton. The committee
recommended that the sign component
of color and leaf be separated into
separate classification components. The
recommendation was approved by the
Secretary effective with the 1993 crop
year. Accordingly, upland cotton will
now be classed separately for color
grade and leaf grade.

In addition, for 1992 and prior crop
years, the presence of extraneous matter
in the ginned upland cotton could result
in the overall reduction in the grade of
such cotton. Because of the separation
of color grade and leaf grade it will no
longer be necessary to reduce the grade
of the cotton for extraneous matter.
Accordingly, this interim rule amends
§§1427.1(b)(2), 1427.5(b)(1)(iii), and
1427.5(b)(1)(v)(A) to incorporate these
changes.

For many years, CCC has approved
individuals to act as loan clerks to assist
producers in preparing CCC price
support loan documents. Generally,
these individuals represent businesses
to which the producer sold their cotton
after the cotton was redeemed from
price support loan. Because of the
increase in loan deficiency payment
applications, several loan clerks
requested that CCC also approve such
clerks to assist producers in preparing
loan deficiency payment documents.
CCC has agreed to allow clerks to assist
producers in the preparation of such
documents.

Accordingly, this interim rule
removes the definition of “loan clerk”
and adds the definition of ‘‘cotton
clerk” in § 1427.3 to clarify that cotton
clerks approved by CCC may assist
producers in preparing both loan and
\oan deficiency documents, amends
3 1427.6(a)(3) to provide that cotton
clerks may disburse price support loans,
amends § 1427.13 to include loan
deficiency payments and correct
typographical errors, and amends
3142715 to include the provisions for
loan deficiency payments.

Each year the Joint Cotton Industry
Bale Packaging Committee (JCIBPC)
sponsored by the National Cotton
Council in cooperation with the
American Textile Manufactures
Institute, approves specifications for
cotton bale packaging to be used as
industry guidelines. Accordingly, this
interim rule amends § 1427.5(b)(2)(iii) to
change the referenced year from 1992 to
1993 for the Specifications for Cotton
Bale Packaging Materials published by
the JCIBPC. i

This interim rule amends
§ 1427.5(b)(2)(iv)(A) to correct an error
which requires ginners to show the tare
weight of each bale on the gin bale tag.
This change allows ginners to provide
warehousemen the tare weight of the
bale without actually entering the tare
weigh( on the gin bale tag.

This interim rule amends
§1427.5(c)(2)(iii)(D) to correct an error.
This change clarifies that agents
designated by the producer on a CCC~
605 to act on behalf of the producer may
designate a subsequent agent by a single
endorsement of the agent.

This interim rule amends
§ 1427.5(c)(3) to correct an error and
provide that cotton delivered to CCC
approved cooperatives shall not be
eligible to receive loan deficiency
payments if the producer-member who
delivered the cotton does not retain the
right to share in the proceeds from the
marketing of the cotton.

This interim rule amends § 1427.5(d)
to correct an error by removing the
requirement that cotton received as
payment of fixed or standing rent is
ineligible for loan or loan deficiency
payment. The general eligibility
requirements at § 1427.5 make this
provision redundant.

This interim rule amends § 1427.6(c)
to reference § 1427.5 for eligibility

uirements for clarity.
his interim rule amends § 1427.7(a)
to correct a typographical error.

This interim rule amends § 1427.7(b)
to correct an error and to clarify that if
upland or ELS cotton loans are extended
for an additional 8-month period the
producer shali pay to CCC, if forfeited
to CCC, all storage costs associated with
the storage of the forfeited cotton and
one dollar per bale.

This interim rule amends § 1427.8(d)
to correct an error by removing the
reference to AMS Form A-1.

This interim rule amends § 1427.9 to
correct errors by clarifying the
classification requirements. In addition,
for 1992 and prior crop years, CCC
required that the cotton be classed not
more than 15 days before the date the
warehouse receipt was issued. CCC has
determined that this provision is not

necessary and is an undue burden on
the producer. Accordingly, § 1427.9 is
amended to remove the requirement
that cotton must be classed not more
than 15 days prior to the date the
warehouse receipt was issued.

This interim rule amends
§§1427.11((2) and 1427.11(g)(3) to
correct an error by clarifying that
alterations in the grass weight will be
accepted if the warehouse receipt bears
CCC approved wording and to correct
typographical errors.

This interim rule amends § 1427.12 to
correct an error by clarifying that lien
waivers must be obtained before
disbursement of CCC price support
loans if there are any liens or
encumbrances on the cotton tendered as
collateral.

Loan and loan deficiency payment
proceeds are subject to offset or
provided according to §§ 1427.14(b) and
1427.168(b). Accordingly, this interim
rule amends §§ 1427.14 and 1427.168 by
removing paragraph (a) in each section
references to offsets applicable to farm-
storage facilities or dying equipment
loans.

This interim rule amends § 1427.17 to
correct an error by removing the
reference to cotton classification
memoranda.

7 CFR 1421 of this chapter
provide the regulations governing CCC
price support loans and loan deficiency
payments for wheat, feed grains, rice,
and oilseeds. For these commodities,
CCC has determined that producers who
violate the terms and condition of the
loan note and security agreements or the
loan deficiency payment application
will cause harm or damage to CCC in
that funds may be disbursed to
producers for a quantity of the
commodity which is not in existence or
for a quantity on which the producer is
not eligible. In the past these provisions
have not applied to cotton, however,
recent instances of incorrect
certification by a few producers has
pointed out this discrepancy.
Accordingly, in an effort to further
program integrity and to be consistent
with the provisions applicable to other
commodities this interim rule amends
§1427.18 and adds § 1427.175 to add
liquidated damages that are applicable if
a county committee determines that the
producer has violated the terms or
conditions of their loan note or loan
deficiency payment application.

This interim rule also amends
§ 1427.18 to correct an error by
clarifying the manner by which CCC

" will determine the value of loan

collateral delivered or acquired by CCC
that is not eligible to be forfeited to CCC
in settlement of the loan.
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This interimrule amends the
introductory text of §1427.19(b) to
correct an error by removing references
to classification memoranda.

This interim rule amends
§1427.23(b)(3) to add reference to Form
CCC-709 used in requesting a loan
deficiency payment on gin direct cotton
that had been inadvertently omitted.

This interim rule amends
§§1427.160(c) and 1427.160(d) to
correct an error by clarifying that
approved cooperative marketing
associations must, unless otherwise
authorized by CCC, request seed cotton
loans at a central county office
designated by the applicable State
committee and to correct a
typographical error.

This interim rule amends
§1427.163(b) to correct an error by
clarifying that if a seed loan
disbursement check is negotiated,
repayment shall include interest.

This interim rule amends
§ 1427.165(b) to correct an error by
removing references to AMS Forms 1
and 3.

This interim rule amends § 1427.168
by removing paragraph (c). This has
been incorporated in § 1427.172(b)(3).

This interim rule amends
§1427.172(b)(3) to incorporate the
provisions removed from § 1427.168
which requires that proceeds of a
warehouse stored loan or loan
deficiency payment on the lint cotton
ginned from the seed cotton loan
collateral must be used to satisfy the
outstanding seed cotton loan.

This interim rule amends
§1427.172(b)(4) to correct an error by
clarifying that an approved cooperative
must repay the seed cotton loan before
the applicable lint cotton can be
pledged for loan or before a loan
deficiency payment can be approved.

List of Subjects in 7 CFR Part 1427

Cotton, Loan programs—agriculture,
Packaging and containers, Price support
programs, Reporting and recordkeeping
requirements, Surety bonds,
Warehouses.

Accordingly 7 CFR part 1427 is
amended as follows:

PART 1427—COTTON

1. The authority citation for 7 CFR
part 1427 continues to read as follows:

Authority: 7 U.S.C. 1421, 1423, 1425, 1444,

and 1444-2; 15 U.S.C. 714b and 714c.

2. Section 1427.1 is amended by:

A. Revising paragraphs (b)(2)(i),
(b)(2)(i1). and (b){2)(iii), and

B. Adding paragraph (b}{2)(iv) to read
as follows:

§1427.1 Applicabliity.
(b) L
(2) LS
(i) Grade, staple, and leaf,
(ii) Micronaire,
(iii) Strength, and
(iv) Bark and other extraneous matter.

* - L - -

3. Section 1427.3 is amended by
removing the definition of Loan clerk
and adding the definition of Cotton
clerk to read as follows:

§1427.3 Definitions.

- * »~ - -

Cotton clerk means a person approved
by CCC to assist producers in preparing
loan and loan deficiency documents.

- - * - »

4. Section 1427.5 is amended by:

A. Revising paragraph (a),

B. Revising the introductory text of
paragraph (b)(1)(iii),

C. Revising paragraph (b)(1)(iii)(A),

D. Adding paragraph (b)(1)(iii)}(D),

E. Revising paragraph (b)(1)(v)(A),

F. Revising paragraphs (b)(2)(iii),
(b)(2)(iii)(A), and (b)(2)(iv)(A),

G. Revising paragraph (c)(2)(iii)(D)
and (c)(3), and

H. Revising paragraph (d) to read as
follows:

§1427.5 General eligibility requirements.

(a) In order to receive price support
for a crop of cotton, a producer must
execute a note and security agreement
or loan deficiency payment application
on or before May 31 of the year
following the year in which such crop
is normally harvested. A Form A loan
must be signed by the producer or
producer’s agent and mailed or
delivered to the county office or an
authorized LSA within 15 calendar days
after the producer signs the Form A loan
and within the period of loan
availability. A producer, except for a
cooperative, must request price support
and loan deficiency payments:

(1) At the county office which, in
accordance with part 719 of this title, is
responsible for administering programs
for the farm on which the cotton was
produced, or

(2) From an authorized LSA.

(b)) > * *

(iii) For upland cotton, be a grade,
staple length, leaf, micronaire, strength,
and bark specified in:

(A) The schedule of premiums and
discounts for grade, staple, and leaf,

- - - - *

(D) The schedule of bark discounts.

~ L L = *

(V). * %

(A) Upland cotton must not have a
strength reading of 18 grams per tex,
rounded to whole grams, or below.

* - * * -

(2) L

(iii) Be packaged in materials which
meet specifications adopted by the Joint
Cotton Industry Bale Packaging
Committee (JCIBPC) sponsored by the
National Cotton Council of America, for
bale coverings and bale ties which are
identified and approved by the JCIBPC
as experimental packaging materials in
the June 1993 Specifications for Cotton
Bale Packaging Materials. Heads of bales
must be completely covered.

(A) Copies of the June 1993
Specifications for Cotton Bale Packaging
Materials published by the JCIBPC
which are incorporated by reference are
available upon request at the county
office and at the following address: Joint
Cotton Industry Bale Packaging
Committee, National Cotton Council of
America, P.O. Box 12285, Memphis,
Tennessee 38112. Copies may be
inspected at the South Agriculture
Building, room 3623, 14th and
Independence Ave. SW., Washington,
DC, between 8 a.m. and 4:30 p.m.,
Monday through Friday, or at the Office
of the Federal Register, 800 North
Capitol Street, NW., suite 700,
Washington, DC.

(iv) * * w

(A) Who has entered the tare weight
of the bale (bagging and ties used to
wrap the bale) on the gin bale tag or
otherwise furnish warehousemen the
tare weight, and

(C) LI

(2) x-% %

(]”) * x o®

(D) Allows agents so designated by
the producer to designate a subsequent
agent by endorsement of the form by the
agent.

~ Ll -~ = -

(3) If price support is made available
to producers through an approved
marketing cooperative in accordance
with part 1425 of this chapter, the
beneficial interest in the cotton must
always have been in the producer-
member who delivered the cotton to the
cooperative or its member cooperative,
except as otherwise provided in this
section. Cotton delivered to such a
cooperative shall not be eligible to
receive a loan or a loan deficiency
payment if the producer-member who
delivered the cotton does not retain the
right to share in the proceeds from the
marketing of the cotton as provided in
part 1425 of this chapter.
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(d) If the person tendering cotton for
a loan or a loan deficiency payment is
a landowner, landlord, tenant, or
sharecropper, such cotton must
represent such person’s separate share
of the crop and must not have been
acquired by such person directly or
indirectly from a landowner, landlord,
tenant, or sharecropper.

* * * * *

5. Section 1427.6 is amended by:

A, Revising paragraph (a)(3), and

B. Revising paragraph (c) to read as
follows:

§1427.6 Disbursement of price support
loans.

(a) H R

(3) An approved cotton clerk who has
entered into a written agreement with
CCC on Form CCC-810.

® - * * -

(c) The loan documents shall not be
presented for disbursement unless the
commodity covered by the mortgage or
pledged as security is eligible in
accordance with § 1427.5. If the
commodity was not an eligible
commodity at the time of disblirsement,
the total amount disbursed under the
loan, and charges plus interest shall be
refunded promptly.

6. Section 1427.7 is amended by:

A. Revising the introductory text of
paragraph (a), and

B. Revising the introductory text of
paragraph (b) to read as follows:

§1427.7 Maturity of loans.

(a) Form A cotton loans and Form G
loans to cotton cooperative marketing
associations mature on demand by CCC
and no later than the last day of the 10th
calendar month from the first day of the
month in which the loan or loan
advance is disbursed, except that:

* * * L] *

(b) If a producer’s cotton price
support loan is extended for 8 months
in accordance with paragraphs (a) (1)
and (2) of this section and the loan
collateral is:

7. Section 1427.8 is amended by
revising paragraph (d) to read as

follows:

§1427.8 Amount of loan.

* > * *

(d) CCC will not increase the amount
of the loan made with respect to any
bale of cotton as a result of a
redetermination of the quantity or
quality of the bale after it is tendered to
CCC, except that if it is established to
the satisfaction of CCC that a bona fide
error was made with respect to the
weight of the bale or the classification

for the bale, such error may be
corrected.

8. Section 1427.9 is amended by:

A. Revising paragraph (a),

B. Revising paragraph (b),

C. Revising paragraph (c),

D. Removing paragraph (e}, and

E. Redesignating paragraph (f) as
paragraph (e) and revising redesignated
paragraph (e) to read as follows:

§1427.9 Ciassification of cotton.
* * * * *

(a) An AMS cotton classification or
other entity’s classification acceptable
by CCC showing the classification of a
bale must be based upon a
representative sample drawn from the
bale in accordance with instructions to
samplers drawing samples under the
Smith-Doxey program.

(b) If the producer’s cotton has not
been classed or sampled in a manner
acceptable by CCC, the warehouse shall
sample such cotton and forward the
samples to the Cotton Classing Office or
other entity approved by CCC serving
the district in which the cotton is
located. Such warehouse must be
licensed by AMS or be an entity
approved by CCC to draw samples for
submission to the Cotton Classing Office
or other entity approved by CCC.

(c) If a sample has been submitted for
classification, another sample shall not
be drawn and forwarded to a Cotton
Classing Office or other entity approved
by CCC except for a review
classification.

* * * - -

(e) If a review classification is
obtained, the loan value of the cotton
represented thereby will be based on
such review classification.

9. Section 1427.11 is amended by:

A. Revising paragraph (f)(2), and

B. Revising paragraph (g)(3) to read as
follows:

§1427.11 Warshousa receipt and
insurance.
* * * * *

(n M

(1) AT

(2) The tare shown on the receipt
shall be the tare furnished to the
warehouse by the ginner or entered by
the ginner on the gin bale tag. A
warehouse receipt reflecting an
alteration in gross, tare, or net weight
will not be accepted by CCC unless it
bears, on the face of the receipt, the
following legend or similar wording
approved by CCC, duly executed by the
warehouse or an authorized
representative of the warehouse:
Corrected (gross, tare, or net) weight
(Name of warehouse)
By (Signature or initials)

Date
* - * - *
* * =

(3) If the receipt does not show that
receiving charges have been paid or
waived, CCC shall reduce the loan
amount by the amount of the receiving
charges specified in the storage
agreement between the warehouse and
CCC. However, except for bales stored
in the States of Alabama, Florida,
Georgia, North Carolina, South Carolina,
and Virginia, if receiving charges due on
the bale include a charge, if any, for a
new set of ties for compressing flat bales
tied with ties which cannot be reused,
the warehouse receipt must show such
receiving charges and state: “Receiving
charges due include charge for new set
of ties”, or similar notation, and CCC
shall reduce the loan amount by the
amount of the receiving charges shown
on the warehouse receipt (this will be
the amount payable by CCC if it pays for
receiving, notwithstanding the
provisions of the storage agreement).

* * * * *

10. Section 1427.12 is revised to read

as follows:

§1427.12 Liens.

If there are any liens or encumbrances
on the cotton tendered as collateral for
a price support loan, waivers that fully
protect the interest of CCC must be
obtained before disbursement even
though the liens or encumbrances are
satisfied from the loan proceeds. No
additional liens or encumbrances shall
be placed on the commodity after the
loan is approved.

11. Section 1427.13 is amended by:

A. Revising paragraph (a),

B. Revising paragraph (b), and

C. Revising paragraph (c) to read as
follows:

§ 1427.13 Fees, charges and Interest.

(a) A producer shall pay a
nonrefundable loan service fee to CCC
or, if applicable, to an authorized LSA,
at a rate determined by CCC. Any such
fee shall be in addition to any cotton
clerk fee paid to a cotton clerk in
accordance with paragraph (b) of this
section. The amount of such fees is
available in State and county offices and
are shown on the note and security
agreement,

(b) Cotton clerks may only charge fees
for the preparation of loan or loan
deficiency payment documents at the
rate determined by CCC.

(1) Such fees may be deducted from
the loan or loan deficiency payment
proceeds instead of the fees being paid
in cash. i

(2) The amount of such fees is
available in State and county offices and
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is shown on the note and security
agreement.

(c) Interest which accrues with
respect to a loan shall be determined in
accordance with part 1405 of this
chapter. All or a portion of such interest
may be waived with respect to a
quantity of upland cotton which has
been redeemed in accordance with
§1427.19 at a level which is less than
the principal amount of the loan plus
charges and interest.

L3 - - * *

12, Section 1427.14 is revised to read

as follows:

§1427.14 Offsets.

If the producer is indebted to CCC or
to any other agency of the United States
and such indebtedness is listed on the
county claim control record, amounts
due the producer under regulations in
this subpart shall be applied to such
indebtedness as provided in part 3 of
this title and part 1403 of this chapter.

13. Section 1427,15 is revised to read
as follows:

§1427,15 Special procedure where funds
are advanced.

(a) This special procedure is provided
to assist persons or firms which, in the
course of their regular business of
handling cotton for producers, have
made advances to eligibl:dproducers on

eligible cotton to be placed under loan
or to receive a loan deficiency payment.
A person, firm, or financial institution
which has made advances to eligible
producers on eligible cotton may also
obtain reimbursement for the amounts
advanced under this procedure.

(b) This special procedure shall apply
only:

(lyl To loan or LDP documents
covering cotton on which a person or
firm has advanced to the producers,
including payments to prior lienholders
and other creditors, the note amounts
shown on the Form A loan, except for:

(i) Authorized cotton clerk fees.

(if) The research and promotion fee to
be collected for transmission to the
Cotton Board by CCC, and

(iii) CCC loan service charges, and

(2) If such person or firm is entitled
to reimbursement from the proceeds of
the loans or loan deficiency payments
for the amounts advanced and has been
authorized by the producer to deliver
the loan or loan deficiency payment
documents to a county office for
disbursement of the loans or loan
deficiency payments.

(c)(1) All loan or loan deficiency
payment documents shall be mailed or
delivered to the appropriate county
office and shall show the entire
proceeds of the loans or loan deficiency

payments, except for CCC loan service
charges and research and promotion fee,
for disbursement to:

(i) The financial institution which is
to allow credit to the person or firm
which made the loan or loan deficiency
payment advances or to such financial
institution and such person or firm as
joint payees, or

(ii) The person, firm, or financial
institution which made the loan or loan
deficiency payment advances to the
producers.

(2) When received in a county office
warehouse receipts and loan documents
must reflect not more than 60 days
accrued storage, or the loan amount
must be reduced by the excess storage
as specified in §1427.11.

(3) The documents shall be
accompanied by Form CCC-825,
Transmittal Schedule of Loan and Loan
Deficiency Payment Documents, in
original and two copies, numbered
serially for each county office by the
persen, firm, or financial institution
which made the loan or loan deficiency
payment advance. The Form CCC-825
shall show the amounts invested by the
person, firm, or financial institution in
the loans or loan deficiency payments.

(4) Upon receipt of the loan or loan
deficiency payment documents and
Form CCC-825, the county office will
stamp one copy of the Form CCC-825 to
indicate receipt of the documents and
return this copy to the person, firm, or
financiel institution.

(d) County offices will review the loan
or loan deficiency payment documents
prior to disbursement and will return to
the person, firm, or financial institution
any documents determined not to be
acceptable because of errors or
illegibility. County offices will disburse
the loans or loan deficiency payments
for which loan or loan deficiency
payment documents are acceptable by
issuance of one check to the payee
indicated on the applicable form and
will mail the check to the address
shown for such payee on the applicable
form with a copy of Form CCC-825. The
Form CCC-825 will show the date of
disbursement by a county office and
amount of interest earned by the person,
firm, or financial institution.

(e) The person, firm, or financial
institution shall be deemed to have
invested funds in the loans or loan
deficiency payment as of the date loan
or loan deficiency payment documents
acceptable to CCC were delivered to a
county office or, if received by mail, the
date of mailing as indicated by postmark
or the date of receipt in a county office
if no postmark date is shown. Patron
postage meter date stamp will not be
recognized as a postmark date.

() Interest will be computed on the
total amount invested by the person,
firm, or financial institution in the loan
or loan deficiency payment represented
by accepted documents from and
including the date of investment of
funds by the person, firm, or financial
institution to, but not including, the
date of disbursement by a county office.

(1) Interest will be paid at the rate in
effect for CCC loans as provided in part
1405 of this chapter.

(2) Interest earned by the person, firm,
or financial institution on the
investment in loans disbursed during a
month will be paid by county offices
after the end of the month.

14. Section 1427.17 is revised to read
as follows:

§1427.17 Custodial offices.

Forms CCC-Cotton A and CCC—
Cotton A-1, collateral warehouse
receipts and related documents will be
maintained in custody of the local
county office, authorized LSA, or any
financial institution defined in §1427.3
and approved by CCC, whichever
disbursed the loan evidenced by such
documents.

15. Section 1427.18 is amended by:

A. Removing the comma and the word
“and at the end of paragraph (a)(1)(iv)
and inserting a semicolon,

B. Redesignating paragraph (a)(1)(v) as
paragraph (a){1)(vi),

C. Adding a new paragraph (a)(1)(v),

D. Revising paragraph (a)(2),

E. Revising paragraph (d), and

F. Adding paragraphs (e) through (i)
to read as follows:

§1427.18 Liability of the producer.

(a)a)* * * ¢

(v) Liquidated damages in accordance
with paragraph (e) of this section, and

(2) Notwithstanding any provision of
the note and security agreement, ifa
producer has made any such fraudulent
representation or if the producer has
disposed of, or moved, the loan
collateral without prior written approval
from CCC, the value of such collateral
delivered to or acquired by CCC shall be
equal to the sales price of the cotton less
any costs incurred by CCC in
completing the sale.

(d) If more than one producer
executes a note and security agreement
or loan deficiency payment application
with CCC, each such producer shall be
jointly and severally liable for the
violation of the terms and conditions of
the note and security agreement or loan
deficiency payment application and the
regulations set forth in this part. Each
such producer shall alse remain liable
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for repayment of the entire loan or loan
deficiency payment amount until the
loan is fufly repaid without regard to
such producer’s claimed share in the
cotton pledged as collateral for the loan
or for which the loan deficiency
payment was made. In addition, such
producer may not amend the note and
security agreement or loan deficiency
payment application with respect to the
producer’s claimed share in such cotton,
or loan proceeds, after execution of the
note and security agreement or loan
deficiency payment application by CCC.

(e) The producer and CCC agree that
it will be difficult, if not impossible, to
prove the amount of damages to CCC if
a producer makes any fraudulent
representation in obtaining a loan or
loan deficiency payment or in
maintaining, or settling a loan or
disposing of or moving the loan
collateral without the prior written
approval of CCC. Accordingly, if the
county committee determines that the
producer has violated the terms or
conditions of Form CCC—Cotton A,
Form CCC—Cotton AA, or Form CCC-
709, as applicable, the producer shall
pay to CCC as liquidated damages an
amount computed by multiplying the
quantity applicable to the violation by:

(1) For the first offense, if the county
commiftee determines the producer
acted in good faith when the violation
occurred, 20 percent of the loan rate
applicable to the loan note or the loan
deficiency payment rate;

(2} For the second offense, if the
county committee determines the
producer acted in good faith when the
violation eccurred, 50 percent of the
loan rate applicable to the loan note or
the lean deficiency payment rate;

(3) For any offense other than the first
or second offense including any offense
for which the county committee cannot
determine the producer acted in good
faith when the violation occurred, 50
percent of the loan rate applicable to the
loan note or the loan deficiency
payment rate.

f) For first and second offenses, if the
county committee determines that a
producer acted in good faith when the
violation occurred, the county
committee shall:

(1) Require repayment of the loan
principal applicable to the loan quantity
affected by the violation or for loan
deficiency payment, the loan deficiency
payment amount applicable to the loan
deficiency quantity involved with the
violation, and charges plus interest
applicable to the amount repaid; and

(2) Assess liquidated damages in
accordance with paragraph (e) of this
section. If the producer fails ta pay such
amount within 80 calendar days from

the date of notification, the county
committee shall:

(i) Cancel the applicable liquidated
damages assessed in accordance with
paragraph (e) of this section;

(ii) Call the applicable loan involved
in the violation and require repayment
of any market gain previously realized
for the applicable loan, or for loan
deficiency payment, require repayment
of the loan deficiency payment and
charges plus interest.

(g) For cases other than first or second
offense or any offense for which the
county committee cannot determine
good faith when the violation occurred,
the county committee shall:

(1) Assess liquidated damages in
accordance with paragraph (e) of this
section;

(2) Call the applicable loan involved
in the violation and require repayment
of any market gain previously realized
for the applicable loan, or for loan
deficiency payment, require repayment
of the loan deficiency payment and
charges plus interest.

(h) If the county committee
determines that the producer has
committed a violation in accordance
with paragraph (e) of this section, the
county committee shall notify the
producer in writing that:

(1) The producer has 15 calendar days
to provide evidence and information
regarding the circumstances which
caused the violation, to the county
committee, and

(2) Administrative actions will be
taken in accordance with paragraph (f)
or (g) of this section.

(i) If the loan is called in accordance
with this section, the producer may not
repay the loan at the lower of the loan
repayment rate in accordance with
§1427.19 and may not utilize the
provisions of part 1470 of this chapter
with respect to such loan.

16. Section 1427.19 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1427.19 Repayment of price support
loans.

* * * * =

(b) A producer or agent or subsequent
agent authorized on Form CCC-605,
may redeem one or more bales of cotton
pledged as collateral for a loan by
payment to CCC of an amount
applicable to the bales of cotton being
redeemed determined in accordance
with this section. CCC, upon proper
payment for the amount due, shall
release the warehouse receipts
applicable to such cotton. The producer
may also request that the warehouse

receipts be forwarded to a bank for
payment, in which case:
L] ~ * * *

17. Section 1427.23 is amended by
revising paragraph (b)(3) to read as
follows:

§1427.23 Cotton loan deficlency
payments.

* * - ~ *
).Q’

(3) File a request for payment for a
quantity of eligible cotton in accordance
with § 1427.5(a) on CCC Form CCC-
Cotton AA, Form CCC-709, or other
form approved by CCC;

* - * - *

18. Section 1427.160 is amended by
revising paragraphs (c) and (d) to read
as follows:

§1427.160 General statement.
* - * * *

(c) A producer must, unless otherwise
authorized by CCC, request price
support at the county office which, in
accordance with part 719 of this title, is
responsible for administering programs
for the farm on which the cotton was
produced. An approved cooperative
marketing association must, unless
otherwise authorized by CCC, request
price support at a central county office
designated by the State committee. All
note and security agreements and
related documents necessary for the
administration of the seed cotton loan
program shall be determined by CCC
and are available at State and county
offices.

(d) Price support loans shall not be
available with respect to any commodity
produced on land owned or otherwise
in the possession of the United States if
such land is occupied without the
consent of the United States.

19. Section 1427.163 is amended by
revising paragraph (b) to read as follows:

§1427.163 Disbursement of loans.
- * » * *

(b) Disbursement of each loan will be
made by the county office of the county
which is responsible for administering
programs for the farm on which the
cotton was produced except that
approved cooperatives designated by
producers to obtain loans in their behalf
may obtain disbursement of loans at a
central county office designated by the
State committee. Service charges shall
be deducted from the loan proceeds.
The producer or the producer’s agent
shall not present the loan documents for
dishursement unless the cotton is in
existence and in good condition. If the
cotton is not in existence and in good
condition at the time of disbursement,
the producer or the agent shall
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immediately return the check issued in
payment of the loan or, if the check has
been negotiated, the total amount
disbursed under the loan, and charges
plus interest shall be refunded
promptly.

20. Section 1427.165 is amended by
revising paragraph (b) to read as follows:

§1427.165 Eligible seed cotton.

(b) The quality of cotton which may
be pledged as collateral for a loan shall
be the estimated quality of lint cotton in
each lot of seed cotton as determined by
the county office, except that if a control
sampls of the lot of cotton is classed by
an Agricultural Marketing Service
(AMS), Cotton Classing Office or other
entity approved by CCC, the quality for
the lot shall be the quality shown on the
applicable documentation issued for the
control sample.

* = - * *

21. Section 1427.,168 is revised to read

as follows:

§1427.168 Cfisats.

If the producer is indebted to CCC or
any other agency of the United States
and such indebtedness is listed on the
county claim control record, amounts
due the producer under regulations in
this subpart shall be applied to such
indebtedness as provided in part 3 of
this title and part 1403 of this chapter.

22, Section 1427.172 is amended by:

A. Revising paragraph (b)(3), and

B. Revising introductory text of
paragraph (b){4) and revising paragraphs
(b)(4)((i) and (b)(4)(ii) to read as follows:

§1427.172 Settement

* ~ ~ L *

(b) L

(3) A producer, except a cooperative,
may obtain a warehouse stored loan or
loan deficiency payment in accordance
with this part, on the lint cotton, but:

(i) The loan, interest, and charges on
the seed cotton must be satisfied out of
the proceeds of the warehouse stored
loan.

(ii) The loan deficiency payment must
be applied towards the loan amount,
interest, and charges on the outstanding
seed cotton loan.

(4) An approved cooperative must
repay the seed cotton loan, interest, and
charges before pledging the cotton for a
warehouse stored loan or before a loan
deficiency payment can be approved on
the lint cotton. If approved cooperatives
authorized by producers to obtain loans
in their behalf remove seed cotton from
storage prior to obtaining approval to
move such cotton, such removal shall
constitute conversion of such cotton
unless the cooperative:

(i) Notifies the county office in
writing the following morning by mail
or otherwise that such cotton has been
moved and is on the gin yard;

(ii) Furnishes CCC an irrevocable
letter of credit if requested; and
* " - * -

23. Section 1427.175 is added to read
as follows:

§1427.175 Llabllity of the producer.

(a)(1) If a producer makes any
fraudulent representation in obtaining a
loan or in maintaining, or settling a loan
or disposes of or moves the loan
collateral without the prior written
approval of CCC, such loan shall be
payable upon demand by CCC. The
producer shall be liable for:

(i) The amount of the loan;

(ii) Any additional amounts paid by
CCC with respect to the loan;

(iii) All other costs which CCC would
not have incurred but for the fraudulent
representation or the unauthorized
disposition or movement of the loan
collateral;

(iv) Applicable interest on such
amounts,

(v) Liquidated damages in accordance
with parairaph (e) of this section, and

(vi) With regard to amounts due for a
loan, the payment of such amounts may
not be satisfied by the forfeiture of loan
collateral to CCC.

(2) Notwithstanding any provision of
the note and security agreement, if a
producer has made any such fraudulent
representation or if the producer has
disposed of, or moved, the loan
collateral without prior written approval
from CCC, the value of such collateral
delivered to or acquired by CCC shall be
equal to the sales price of the cotton less
any costs incurred by CCC in
completing the sale.

(b) If the amount disbursed under a
loan, or in settlement thereof, exceeds
the amount authorized by this part, the
producer shall be liable for repayment
of such excess, plus interest. In
addition, the commodity pledged as
collatera! for such loan shall not be
released to the producer until such
excess is repaid.

(c) If the amount collected from the
producer in satisfaction of the loan is
less than the amount required in
accordance with this part, the producer
shall be personally liable for repayment
of the amount of such deficiency plus
applicable interest.

d) If more than cne producer
executes a note and security agreement
with CCC, each such producer shall be
jointly and severally liable for the
violation of the terms and conditions of
the note and security agreement and the
regulations set forth in this part. Each

such producer shall also remain liable
for repayment of the entire loan amount
until the loan is fully repaid without
regard to such producer’s claimed share
in the cotton pledged as collateral for
the loan. In addition, such producer
may not amend the note and security
agreement with respect to the
producer’s claimed share in such cotton,
or loan proceeds, after execution of the
note and security agreement by CCC.

(e) The producer and CCC agree that
it will be difficult, if not impossible, to
prove the amount of damages to CCC for
if a producer makes any fraudulent
representation in obtaining a loan or in
maintaining, or settling a loan or
disposing of or moving the loan
collateral without the prior written
approval of CCC. Accordingly, if the
county committee determines that the
producer has violated the terms or
conditions of the note and security
agreement, the producer shall pay to
CCC as liquidated damages an amount
computed by multiplying the quantity
applicable to the violation by:

(1) For the first offenss, if the county
committee determines the producer
acted in good faith when the violation
occurred, 20 percent of the loan rate
applicable to the loan note;

(2) For the second offense, if the
county committed determines the
producer acted in good faith when the
violation occurred, 50 percent of the
loan rate applicable 1o the loan note;

(3) For any offense other than the first
or second offense including any offense
for which the county committee cannot
determine the producer acted in good
faith when the violation occurred, 50
percent of the loan rate applicable to the
loan note.

(f) For first and second offenses, if the
county committee determines that a
producer acted in good faith when the
violation occurred, the county
committee shall: :

(1) Require repayment of the loan
principal applicable to the loan quantity
affected by the violation, and charges
plus interest applicable to the amount
repaid; and

(2) Assess liquidated damages in
accordance with paragraph (e) of this
section. If the producer fails to pay such
amount with 30 calendar days from the
date of notification, the county
committee shall:

(i) Cancel the applicable liquidated
damages assessed in accordance with
paragraph (e) of this section;

(ii) Call the applicable loan involved
in the violation.

(g) For cases other than first or second
offense or any offense for which the
county committee cannot determine
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good faith when the violation occurred,
the county committee shall:

(1) Assess liquidated damages in
accordance with paragraph (e) of this
section;

(2) Call the applicable loan involved
in the violation.

(h) If the county committee
determines that the producer has
committed a violation in accordance
with paragraph (e) of this section, the
county committee shall notify the
producer in writing that:

(1) The producer has 15 calendar days
to provide evidence and information to
the county committee regarding the
circumstances which caused the
violation, and

(2) Administrative actions will be
taken in accordance with paragraph (f)
or (g) of this section.

Signed in Washington, DC, on September
29, 1993.

Bruce R. Weber,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc, 93-24528 Filed 10-5-93; 8:45 am]
BILLING CODE 3410-05-9

FARM CREDIT ADMINISTRATION

12 CFR Part 618
RIN 3052-AB39

General Provisions; Releasing
Information

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA), by the Farm
Credit Administration Board (Board)
adopts a final rule amending its
regulation governing the release of
information by Farm Credit System
(System) directors, officers and
employees. The FCA's final collateral
evaluation regulations, published on
November 20, 1992, conflict with the
requirements of the regulation
Concerning release of appraisal
information. The amendments to the
regulation would allow information
concerning borrowers and loan
applicants to be given by a Farm Credit
institution for the confidential use of
authorized representatives of any State
certifying and licensing agency, in
contemplation of State certification and
licensure of a System employee as a real
estate appraiser.

EFFECTIVE DATE: The regulation shall
become effective upon expiration of 30
days after this publication in the
Federal Register during which either or
both Houses of Congress are in session.

Notice of the effective date will be
published in the Federal Register.

.FOR FURTHER INFORMATION CONTACT:

Dennis K. Carpenter, Senior Policy
Analyst, Regulation Development
Division, Office of Examination, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4498, TDD (703)
883—4444.

SUPPLEMENTARY INFORMATION: In
connection with the FCA'’s final
collateral evaluation regulations (part
614, subpart F), the FCA received public
comments noting that application
requirements of some State appraiser
certifying and licensing agencies
conflict with requirements of § 618.8320
relating to the release of information
regarding borrowers and loan
applicants. See 57 FR 54683, November
20, 1992. The commenters asserted that
several State certifying and licensing
agencies established in compliance with
title XI of the Financial Institutions
Reform, Recovery and Enforcement Act
of 1989 (FIRREA) require that applicants
agree to provide the agencies copies of
appraisal reports they have prepared,
which may include borrower
information, in support of their
applications. Compliance with such an
application requirement by a System
employee would cause the employee to
violate paragraph (a) of § 618.8320 of
existing regulations, which requires that
letters and statements relative to the
property of borrowers and loan
applicants be held in strict confidence
by directors, officers, and employees of
every bank and association. Paragraph
(a) identifies reports of inspectors and
appraisers as documents that are
prohibited from being exhibited or
quoted, subject to exceptions identified
by paragraph (b) of § 618.8320. Existing
§ 618.8320(b) does not authorize the
release of appraisal reports for the
purposes for which the State certifying
and licensing agencies are requiring the
information. Proposed amendments to
the regulation were published in the
Federal Register (57 FR 53453) on
November 10, 1992.

The comment period for the proposed
amendments to § 618.8320 closed on
December 10, 1992, The FCA received
one letter commenting on the proposed
regulations. The Farm Credit Council
(Council), on behalf of its membership,
provided comments which generally
supported the proposed amendments.
Additionally, the Council offered
suggestions for further clarification of
the Ero d amendments.

The Council commented that it is
unreasonable to expect System entities
to be able to determine whether a State’s
certification and licensing program

makes reasonable provisions for
protecting the confidentiality of
borrower information. FCA disagrees
and provides the following as
clarification of its expectations.

The proposed § 618.8320(b)(10)
requires each Farm Credit institution to
determine that the State certification
and licensing program makes reasonable
provisions for protecting the
confidentiality of the borrower
information contained in the appraisal
report. The FCA proposed this
paragraph to ensure that borrower
confidentiality is not compromised. The
FCA believes that confidentiality of
certain borrower information contained
in an appraisal report should be
protected and that Farm Credit
institutions should review the State’s
certification and licensing program to
determine that reasonable provisions for
protecting confidentiality have been
included before releasing such
information. A determination of
“reasonable provisions” might include
an assessment of specific information
required by the State’s certification and
licensing program and whether or not
the State’s program provides that
confidentiality of records will be
maintained. Such assurances might be
included in specific policies and
procedures of the State agency
addressing the maintenance of the
information or a letter from the State
agency describing the handling of the
information as confidential,

The System institution should take
appropriate steps to protect the
confidentiality of any borrower
information that is not essential to the
State’s evaluation of the application.
Appropriate steps might include
redacting identifying borrower
information that is not essential to the
State’s evaluation of the application.

The Council also requested further
clarification of the word “certifies” in
proposed § 618.8320(b)(10). As used in
the proposed regulation, the word
“certifies” refers to written
documentation that verifies that .
appraisal information is being provided
in connection with an employee’s
application for State certification and
licensing for a real estate appraiser.
Such written documentation should be
maintained in a general or other
appropriate file of the institution and
should include a copy or listing of the
information provided to the State
agency and certification by fhe
institution that the information is being
provided in connection with an
employee’s application for State
certification and licensure.

After reviewing the Council’s
comments, the FCA adopts the
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regulation in final without change, with DEPARTMENT OF HEALTH AND manufacturing aids, such as
additional direction and clarification HUMAN SERVICES epichlorohydrin, are commonly found
provided by this preamble. o R B A & as contaminants in chemical products,
List of Subjects in 12 CFR Part 618 (<] rug Administration including food additives.

I. Determination of Saf
Agriculture, Archives and records, 21 CFR Part 176 ety

Banks, banking, Insurance, Reporting [Docket No. 80F-0225] Under section 409(c)(3)(A) of the

and recordkeeping requirements, Rural : Federal Food, Drug, and Cosmetic Act

ATORR TocHIoR Aal StRnce’ Indirect Food Additives: Paper and (the act) (21 U.S.C. 348(c)(3)(A)), the so-
Paperboard Components calied “‘general safety clause” of the

For the reasons stated in the iti
pre:r:lble. part 618 of chapter VI, title 12 AGENCY: Food and Drug Administration, s o< S i

approved for a particular use unless a
of the Code of Federal Regulations is S. fair evaluation of the data available to

amended to read as follows: ACTION: Final rule. FDA establishes that the additive is safe

. for that use. The concept of safet
PART 618—GENERAL PROVISIONS ~ SUMMARY: The Food and Drug embodied in the Food Additives.

Administration (FDA) is amending the 2 ; -
1. The authority citation for part 618 food additive regulations to provide for {\"Ee]mti;"e?lt. otf 195? :ﬁ explmpt_ad v the
continues to read as follows: the e b & s vl “Safoty requires proof of a reasonable
epichlorohydrin copolymer as a sizing certainty that no harm will result from

t i Y
2.5,2.12,3.1,3.7,4.12, 4.13A, 4.25, 4.29, 5.9, :%;Zr&t:::;’ gzgﬁg?;zgggﬁgi aurs;gin the proposed use of the additive. It does
not—and cannot—require proof beyond

'5.10. 5.17 of the Farm Credit Act; 12 U.S.C. contact with food. This action responds ORI h 4
2013, 2019, 2020, 2073, 2075, 2076, 2093, to a food additive petition filed by any possible dou at no harm wi

i 0 0 1000, gt W e conile”
o DATES: Effective-October 6, 1993; o b

3 p: Cong,, 2d sess. 4 (1958)). This definition
Subpart G—Releasing Information written objections and requests for a of safety has been incorporated into

hearing by November 5, 1993. FDA’s food additive regulations (21 CFR
2. Section 618.8320 is amended by ADDRESSES: Submit written objections to 170.3(i)). The anticancer, or Delaney,
redesignating paragraph (b)(10) as new  the Dockets Management Branch (HFA- clause of the act (section 409(c)(3)(A))
paragraph (b)(10)(i) and by adding a 305), Food and Drug Administration, provides further that no food additive
new paragraph (b)(10)(ii) to read as - rm. 1-?3. 12420 Parklawn Dr., shall be deemed to be safe if it is found
follows: Rockville, MD 20857. to induce cancer when ingested by man
FOR FURTHER INFORMATION CONTACT: Vir  or animal.
5'06;"8.8320 orpgi oebont e et 1 Anand, Center for Food Safety and In the past, FDA has refused to
& Applied Nutrition (HFS-216), Food and  approve the use of an additive that
Drug Administration, 200 C St. SW., contained or was suspected of
) UA0a0 Washington, DC 20204, 202-254-9500.  containing even minor amounts of a
(a0)) * * * SUPPLEMENTARY INFORMATION: In a notice carcinogenic chemical, even though the
published in the Federal Register of additive as a whole has not been shown
July 30, 1990 (55 FR 30983), FDA to cause cancer. The agency now
announced that a food additive petition  believes, however, that developthents in
(FAP 0B4215) had been filed by scit;lmiﬁf technology and e:clperiem:a(;l
: > Albright and Wilson Americas, c/o Delta with risk assessment procedures make it
;e:rl":’ sé?;%?&g;:ﬁ{?ogfo“ded that the Analfgcal Corp., 7910 Woodmont Ave., Ppossible for FDA to establish the safety
a suite 1000, Bethesda, MD 29814 (former of additives that contain carcinogenic
(A) Certifies that the information is address 1414 Fenwick Lane, Silver chemicals but that have not themselves
required in connection with an Spring, MD 20910), proposing that been shown to cause cancer.
employee’s application for certification  §176.170 Components of paper and In the preamble to the final rule
and licensure and 'lhat the institution paperboard in contact with aqueous and permanently listing D&C Green No. 6,
has taken appropriate steps to protect.  fatty foods (21 CFR 176.170) be published in the Federal Register of
the confidentiality of any borrower amended to provide for the safe use of  April 2, 1982 (47 FR 14138), FDA
information tbfn is not essent_xal to the dimethylamine-epichlorohydrin explained the basis for approving the
State’s evaluation of the application: copolymer as a sizing agent in the use of a color additive that has not been
and manufacture of paper and paperboard shown to cause cancer, even though it
(B) Determines that the State intended for use in contact with food. contains a carcinogenic impurity. Since
certification and licensing program In its evaluation of the safety of the that decision, FDA has approved the use
makes reasonable provisions for petitioned additive, FDA has reviewed  of other color additives and food
protecting the confidentiality of the the safety of the additive itselfand the = additives on the same basis.
borrower information contained in the  starting materials used to manufacture An additive that has not been shown
appraisal report. the additive. Although the additive to cause cancer, but that contains a
PYIR L T L (dimethylamine-epichlorohydrin carcinogenic impurity, may properly be

Authority: Secs. 1.5, 1.11, 1.12, 2.2, 2.4,

* * - *

(ii) Information concerning borrowers
contained in an appraisal report may be
given by a Farm Credit institution to any
State agency certifying and licensing

Dated: September 28, 1993, copolymer) itself has not been shown to  evaluated under the general safety

. cause cancer, it has been found to clause of the statute using risk

Cartis b Andasyon, s & contain minute amounts of unreacted  assessment procedures to8 determine
Secretary, Farm Credit Administration Board: . gpichlorohydrin, a carcinogenic reactant  whether there is a reasonable certainty
[FR Doc. 9324469 Filed 10-5-93; 8:45am|  ysed in the manufacture of the additive. that no harm will result from the
BILLING CODE 6705-01-9 Residual amounts of reactants and proposed use of the additive.
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The agency’s position is supported by
Scott v. FDA, 728 F.2d 322 (6th Cir.
1984). That case involved a challenge to
FDA's decision to approve the use of
D&C Green No. 5, which contains a
carcinogenic chemical but has itself not
been shown to cause cancer. Relying
heavily on the reasoning in the agency’s
decision to list this color additive, the
U.S. Court of Appeals for the Sixth
Circuit rejected the challenge to FDA's
action and affirmed the listing
regulation.

I1. Safety of the Petitioned Use

FDA estimates that the petitioned use
of the additive dimethylamine-
epichlorohydrin copolymer will result
in levels of exposure to the additive of
no greater than 85 parts per billion in
the daily diet. FDA does not ordinarily
consider chronic toxicological testing to
be necessary to determine the safety of
an additive whose use will result in
such low exposure levels (Refs. 1 and 2),
and the agency has not required such
testing here.

A. The Impurity, Epichlorohydrin

Because dimethylamine-
epichlorohydrin copolymer, which
contains epichlorohydrin, has not been
shown to cause cancer, the anticancer
provision does not apply. However,
FDA has further evaluated the safety of
the additive under the general safety
clause, considering all available data
and using risk assessment procedures to
estimate the upper-bound limit of
lifetime risk presented by the
carcinogenic chemical, epichlorohydrin,
that may be present as an impurity in
the additive.

The risk assessment procedures that
FDA used in this evaluation are similar
to the methods that it has used to
examine the risk associated with the
presence of minor carcinogenic
impurities in various other food and
color additives that contain
tarcinogenic impurities (see 49 FR
13018 at 13019, April 2, 1984). The risk
evaluation of the carcinogenic impurity,
epichlorohydrin, has two aspects: (1)
Assessment of the exposure to the
impurity from the proposed use of the
additive, and (2) extrapolation of the
risk observed in the animal bioassay to
the conditions of probable exposure to

umans,

Based on the fraction of the daily diet
that may be in contact with paper food-
tontact surfaces containing
dimethylamine-epichlorohydrin
topolymer and on the level of
¢pichlorohydrin that may be present in
the additive, FDA estimated the worst-
Case exposure to epichlorohydrin from
the petitioned use of the additive in the

manufacture of paper and paperboard
contacting aqueous and fatty foods to be
1.6 micrograms per person per day (pg/
person/day) (Ref. 3). The agency used
data from a Japanese carcinogenesis
bioassay (Ref. 4) on epichlorchydrin fed
to rats via their drinking water to
estimate the upper-bound limit of
lifetime human risk from exposure to
this chemical stemming from the
proposed use of the additive. The
results of the bioassay demonstrated
that epichlorohydrin was carcinogenic
under the conditions of the study. The
test material caused significantly
increased incidences of stomach
papillomas and carcinomas in the rats.

The Center for Food Safety and
Applied Nutrition reviewed this
bioassay and other relevant data
available in the literature and concluded
that the findings of carcinogenicity were
supported by this information on
epichlorohydrin. The center further
concluded that an estimate of the upper-
bound lifetime human risk from
potential exposure to epichlorohydrin
resulting from the proposed use of the
additive could be calculated from the
bioassay.

The agency used a quantitative risk
assessment procedure (linear
proportional model) to extrapolate from
the dose used in the study with rats to
the very low doses encountered under
the proposed conditions of use. This
procedure is not likely to underestimate
the actual risk from very low doses and
may, in fact, exaggerate it because the
extrapolation models are designed to
estimate the maximum risk consistent
with the data. For this reason, the
estimate can be used with confidence to
determine ta a reasonable certainty
whether any harm will result from the
proposed conditions of use of the food
additive.

Based on a worst-case exposure of 1.6
pg/person/day, FDA estimates that the
upper-bound limit of individual lifetime
risk from potential exposure to
epichlorohydrin resulting from the use
of dimethylamine-epichlorohydrin
copolymer is 7.2 x 108, or 7.2 in 100
million (Ref. 5). Because of the
numerous conservatisms in the
exposure estimate, actual lifetime
averaged individual daily exposure to
epichlorohydrin is expected to be
substantially less than the estimated
daily intake, and therefore, the
calculated upper-bound risk would be
less. Thus, the agency concludes that
there is a reasonable certainty of no
harm from exposure to epichlorchydrin
that might result from the proposed use
of the additive.

B. Need for Specifications

The agency has also considered
whether a specification is necessary to
control the amount of epichlorohydrin
in the food additive. The agency finds
that a specification is not necessary for
the following reasons: (1) Because of the
low level at which epichlorohydrin may
be expected to remain as an impurity
following production of the additive,
the agency would not expect this
impurity to become a component of
food at other than extremely small
levels; and (2) the upper-bound limit of
lifetime risk from exposure to this

~ impurity, even under worst-case

assumptions, is very low, less than 7.2
in 100 million.

II. Conclusion on Safety

FDA has evaluated the data in the
petition and other relevant material and
concludes that the proposed use of the
additive in paper and paperboard
products in contact with aqueous and
fatty foods is safe. Based on this
information, the agency has also
concluded that the additive will have
the intended technical effect. Therefore,
§176.170 should be amended as set
forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in 21 CFR
171.1(h), the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

IV, Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

V. Objections

Any person who will be adversely
affected by this regulation may at any
time on or before November 5, 1993, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
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numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include & detailed description and
analysis of the specific factual
information intendad to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection, Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objection received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

VI. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Carr, G. M., “Carcinogen Testing

Programs,” in “Food Safety: Where are We?,"

Committee on Agriculture, Nutrition, and
Forestry, U.S. Senate, p. 59, July 1979,

2. Kokoski, C. J., “Regulatory Food
Additive Toxicology,” in “Chemical Safety
Regulation and Compliance,” edited by F.
Homburger, J. K. Marquis, and S. Karger,
New York, NY, pp. 24-33, 1985.

3. Memorendum from the Food and Color
Additive Review Section (HFF-415) to the
Indirect Additives Branch (HFF-335),
concerning FAP 0B4215—Albright and
Wilson Americas—exposure to the additive
and its components, October 10, 1990.

4. Konishi, Y. et al., “Forestomach Tumors
Induced by Orally Administered
Epichlorchydrin in Male Wistar Rats,” Gann
71: 922-923, 1980.

5. Memorandum from Quantitative Risk
Assessment Committee, Center for Food
Safety and Applied Nutrition, concerning
epichlorohydrin, FAP 0B4215, June 6, 1991,

List of Subjects in 21 CFR Part 176

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 176 is
amended as follows:

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

1. The authority citation for 21 CFR
part 176 is revised to read as follows:

Authority: Secs. 201, 402, 406, 409, 721 of
the Federal Food, Drug, and Cosmetic Act (21
CFR U.S.C. 321, 342, 346, 348, 379(e)).

2. Section 176.170 is amended in the
table in paragraph (a)(5) by revising the
entry for “Dimethylamine-
epichlorohydrin copolymer
under the heading “‘Limitations" to read
as follows:

§176.170 Components of paper and
paperboard in contact with aqueous and

fatty foodes.

* * * * L
(a) * * ®
(5) * * *

* ok wh -

List of Substances

Limitations

Dimethylamine-apichiorohydrin copolymer in which not more than 5 For use only:

mole-percent of dimethylamine may be replaced by an equimolar
amount of ethylenediamine and in which the ratio of total amine to
epichilorohydrin does not exceed 1:1. The nitrogen content of the co-
polymer shall be 9.4 to 10.8 weight percent on a dry basis and a 10
percent by weight aqueous solution of the final product has a mini-
mum Wiscosity of 5.0 centipoises at 25°C, as determined by LVT-ss-

paperboard.

ries Brookfield viscometer using a No.1 spindle at 60 r.p.m. (or by

other equivalent method)..

1. As a retention aid employed before the sheet-forming operation in
the manufacture of paper and papsrboard and limited to use at a
level not to exceed 1 percent by weight of the finished paper and

2. At the size press at a leval not to exceed 0.017 percent by waigh!
of the finished paper and paperboard.

L - " "~ "
Dated: September 30, 19983.
Michsel R. Taylor,
Deputy Commissioner for Policy.
[FR Doc. 93-24473 Filed 10-5-93; 8:45 am]
BILLUNG CODE 4180-01-F

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 80

Provision of Early Intervention
Services to Eligible infants and
Toddlers With Disabllities and Thelr
Families, and Speclal Education and
Related Services to Children With
Disabllities Within the Sectlon 6
School Arrangements

AGENCY: Office of the Secretary, DoD.
ACTION: Interim final rule.

SUMMARY: This interim final rule
provides guidance implementing the
Individuals with Disabilities Education
Act (IDEA), as amended, in the Section
6 Schools and for eligible infants and
toddlers in the United States.

DATES: This part is effective October 6,
1993. Written comments on this interim
final rule must be received by November
5, 1993.

ADDRESSES: Forward comments to the
Office of Section 6 Schools, Crystal |
Gateway #2, suite 1500, 1225 Jefferson
Dayvis Highway, Arlington, VA 22202.
FOR FURTHER INFORMATION CONTACT:
Dr. Hector O. Nevarez, Director, Section
6 Schools, on (703) 746-7875/7874.
SUPPLEMENTARY INFORMATION: It has been
determined that this interim final rule
complies with: (1) Executive Order
12291, “Federal Regulation” because
the interim final rule does not:

(a) Have aa annual effect on the
economy of $100 million or more,

(b) Cause a major increase in costs or
prices for consumers, individual
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industries, Federal, State, or local
government agencies, or geographic
regions; or

(c) Have a significant adverse effect on
competition, employment, investment,
preductivity, or innovation;

(2) Public Law 96-354, “Regulatory
Flexibility Act,” does not apply because
the interim final rule does not have a
significant economic impact on a
substantial number of small entities.
The primary effect of this interim final
rule will be a reduction in
administrative costs and other burdens
resulting from the simplification and
clarification of policies.

(3) Public Law 96-511, “Paperwork
Reduction Act,” does not apply because
the interim final rule does not impose
any reporting or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501~
3520).

This interim final rule is issued to
provide guidance, required by statute,
with respect to (1) the implementation
of the IDEA, as amended, in the DoD
Section 6 Schools and (2) the provision
of early intervention services to infants
and toddlers who, but for their age,
would be entitled ta enroll in such
Section 6 Schools. This interim final
rule is intended to provide that
guidance as soon as possible in school
year 1993~94. The DoD invites public
comments on this interim final rule. It
shall consider those comments in
deciding whether, and, if so, how, to
amend this interim final rule.

List of Subjects in 32 CFR Part 80

Education of individuals with
disabilities, Individuals with
disabilities, Infants and children.

Accordingly, title 32, chapter I,
subchapter C, is amended to add part 80
to read as follows:

PART 80—PROVISION OF EARLY
INTERVENTION SERVICES TO
ELIGIBLE INFANTS ARD TODDLERS
WITH DISABILITIES AND THEIR
FAMILIES, AND SPECIAL EDUCATION
AND RELATED SERVICES TO
CHILDREN WITH DISABILITIES WITHIN
THE SECTION 6 SCHOOL
ARRANGEMENTS

S

80.1
80.2
80.3
80.4
80.5
80.6

Purpose.

Applicability and scope.
Definitions.

Policy.

Responsibilities.
Procedures.

Appendix A to Part 80—Procedures for the
Provisien of Early Intervention Services for
Infants and Toddlers With Disabilities, Ages
0-2 (inclusive), and Their Families

Appendix B to Part 80—Procedures for
Special Education Programs (Includ

Related Services) and for Preschool Clnldnn
and Children With Disabilities (3-21 years
Inclusive)

Appendix C to Part 80—Hearing Procedures

Authority: 20 U.S.C. 1400 et seq.; 20 U.S.C.
241; 20 U.S.C. 241 note.

§80.1 Purpose.

This part:

(a) Establishes policies and
procedures for the provision of early
intervention services to infants and
toddlers with disabilities (birth to age 2
inclusive) and their families, and
special education and related services to
children with disabilities (ages 3—21
inclusive) entitled to receive special
educational instruction or early
intervention services from the
Department of Defense under Pub. L.
81-874, sec. 6, as amended; Pub. L. 97—
35, sec. 505(c); the Individuals with
Disabilities Education Act, Pub. L. 101-
476, as amended; Pub. L. 102-119, sec.
23; and consistent with 32 CFR parts
285 and 310, and the Federal Rules of
Civil Procedures (28 U.S.C.).

(b) Establishes policy, assigns
responsibilities, and prescribes
procedures for:

(1) Implementation of a
comprehensive, multidisciplinary
program of early intervention services
for infants and toddlers ages birth
through 2 years (inclusive) with
disabilities and their families.

(2) Provision of a free, appropriate
education including special education
and related services for preschool
children with disabilities and children
with disabilities enrolled in the
Department of Defense Section 6 School
Arrangements.

(c) Establishes a Domestic Advisory
Panel (DAP) on Early Intervention and
Education for Infants, Toddlers,
Preschool Children and Children with
Disabilities, and a DoD Coordinating
Committee on Domestic Early
Intervention, Special Education and
Related Services.

(d) Authorizes the publication of DoD
Regulations and Manuals, consistent
with DoD 5025.1-M1, and DoD forms
consistent with DoD 5000.12-M 2 and
DoD Directives 8910.1 3 to implement
this part.

1 Copies may be oblained, at cost, from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161.

2 See footnote 1 to §80.1 (c).

3 See footnote 1 to §80.1 (c).

§80.2 Applicability and scope.

This part:

(a) Applies to the Office of the
Secretary of Defense, the Military
Departments, the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the
Unified and Specified Commands, the
Inspector General of the Department of
Defense, the Defense Agencies, and the
DoD Field Agencies (hereafter referred
to collectively as *“‘the DoD
Components").

(b) Encompasses infants, toddlers,
preschool children, and children
receiving or entitled to receive early
intervention services or special
educational instruction from the DoD on
installations with Section 6 School
Arrangements, and the parents of those
individuals with disabilities.

(c) Applies only to schools operated
by the Department of Defense within the
Continental United States, Alaska,
Hawaii, Puerto Rico, Wake Island,
Guam, American Samoa, the Northern
Mariana Islands, and the Virgin Islands.

§80.3 Definitions.

(a) Assistive technology device. Any
item, piece of equipment, or product
system, whether acquired commercially
or off the shelf, modified, or
customized, that is used to increase,
maintain, or improve functional
capabilities of individuals with
disabilities.

(b) Assistive technology service. Any
service that directly assists an
individual with a disability in the
selection, acquisition, or use of an
assistive technology device. This term
includes:

(1) Evaluating the needs of an
individual with a disability, including a
functional evaluation of the individual
in the individual’s customary
environment.

(2) Purchasing, leasing, or otherwise
providing for the acquisition of assistive
technology devices by individuals with
disabilities.

(3) Selecting designing, fitting,
customizing, adapting. applying,
maintaining, repairing, or replacing of
assistive technology devices.

(4) Coordinating and using other
therapies, interventions, or services
with assistive technology devices, such
as those associated with existing
educational and rehabilitative plans and
programs.

(5) Training or technical assistance for
an individual with disabilities, or,
where appropriate, the family of an
individual with disabilities.

(6) Training or technical assistance for
professionals (including individuals
providing educational rehabilitative
services), employers, or other
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individuals who provide services to,
employ, or are otherwise substantially
involved in the major life functions of
an individual with a disability.

(c) Attention deficit disorder (ADD).
As used to define students,
encompasses attention-deficit
hyperactivity disorder and attention
deficit disorder without hyperactivity.
The essential features of this disorder
are developmentally inappropriate
degrees of inattention, impulsiveness,
and hyperactivity.

(1) A diagnosis of ADD may be made
only after the child is evaluated by
appropriate medical personnel, and
evaluation procedures set forth in this
part (appendix B to this part) are
followed.

(2) A diagnosis of ADD, in and of
itself, does not mean that a child
requires special education; it is possible
that a child diagnosed with ADD, as the
only finding, can have his or her
educational needs met within the
regular education setting.

(3) For a child with ADD to be eligible
for special education, the Case Study
Committee, with assistance from the
medical personnel conducting the
evaluation, must then make a
determination that the ADD is a chronic
or acute health problem that results in
limited alertness, which adversely
affects educational performance.
Children with ADD who are eligible for
special education and medically related
services will qualify for services under
“Other Health Impaired” as described in
Criterion A, paragraph (g) (1) of this
section.

(d) Autism. A developmental
disability significantly affecting verbal
and non-verbal communication and
social interaction generally evident
before age 3 that adversely affects
educational performance.
Characteristics of autism include
irregularities and impairments in
communication, engagement in
repetitive activities and stereotyped
movements, resistance to environmental
change or change in daily routines, and
unusual responses to sensory
experiences. The term does net include
children with characteristics of the
disability of serious emotional
disturbance.

(e) Case Study Committee (CSC). A
school-based committee that determines
a child’s eligibility for special
education, develops and reviews a
child’s individualized education
program (IEP), and determines
appropriate placement in the least
restrictive environment. A CSC is
uniquely composed for each child.
Participants on a CSC must include:

(1) The designated representative of
the Section 6 School Arrangement, who
is qualified to supervise the provision of
special education. Such representative
may not be the child’s special education
teacher.

(2) One, or more, of the child’s regular
education teachers, if appropriate.

(3) A special education teacher.

(4) One, or both, of the child’s

arents.

(5) The child, if appropriate.

(8) A member of the evaluation team
or another person knowledgeable about
thelgvaluation procedures used with the
child.

(7) Other individuals, at the discretion
of the parent or the Section 6 School
Arrangement, who may have pertinent
information. :

(f) Child-find. The ongoing process
used by the Military Services and a
Section 6 School Arrangement to seek
and identify children (from birth to 21
years of age) who show indications that
they might be in need of early
intervention services or special
education and related services. Child-
find activities include the dissemination
of information to the public and
identification, screening, and referral

rocedures,

(g) Children with disabilities ages 5-
21 {inclusive). Those children ages 5-21
years (inclusive), evaluated in
accordance with this part, who are in
need of special education as determined
by a CSC and who have not been
graduated from a high school or who
have not completed the requirements for
a General Education Diploma. The terms
“child” and “student” may also be used
to refer to this population. The student
must be determined eligible under one
of the following four categories:

(1) Criterion A. The educational
performance of the student is adversely
affected, as determined by the CSC, by
a physical impairment; visual
impairment including blindness;
hearing impairment including deafness;
orthopedic impairment; or other health
impairment, including ADD, when the
condition is a chronic or acute health
problem that results in limited alertness;
autism; and traumatic brain injury
requiring environmental and/or
academic modifications.

(2) Criterion B. A student who
manifests a psychoemotional condition
that is the primary cause of educational
difficulties; a student who exhibits
maladaptive behavior to a marked
degree and over a long period of time
that interferes with skill attainment,
classroom functioning or performance,
social-emotional condition, and who as
a result requires special education. The
term does not usually include a student

whose difficulties are primarily the
result of:

(i) Intellectual deficit;

(i) Sensory or Sh}ysical impairment;

(iii) Attention deficit hyperactivity
disorder;

(iv) Antisocial behavior;

(v) Parent-child or family problems;

(vi) Disruptive behavior disorders;

(vii) Adjustment disorders;

(viii) Interpersonal or life
circumstance problems; or

(ix) Other problems that are not the
result of a severe emotional disorder.

(3) Criterion C. The educational
performance of the student is adversely
affected, as determined by the CSC, by
a speech and/or language impairment.

4) Criterion D. The measured
academic achievement of the student in
math, reading, or language is
determined by the CSC to be adversely
affected by underlying disabilities
(including mental retardation and
specific learning disability), including
either an intellectual deficit or an
information processing deficit.

(h) Consent. This term means that:

(1) The parent of an infant, toddler,
child, or preschool child with a
disability has been fully informed, in
his or her native language, or in another
mode of communication, of all
information relevant to the activity for
which permission is sought,

(2) TE: parent understands and agrees
in writing to the implementation of the
activity for which his or her permission
is sought. The writing must describe
that activity, list the child’s records that
will be released and to whom, and
acknowledge that the parent
understands consent is voluntary and
may be prospectively revoked at any
time.

(3) The parent of an infant, toddler,
preschool child or child must consent to
the release of records. The request for
permission must describe that activity,
list each individual’s records that will
be released and to whom, and
acknowledge that the parent
understands that consent is voluntary
and may be prospectively revoked at
any time.

4) The written consent of a parent of
an infant or toddler with a disability is
necessary for implementation of early
intervention services described in the
individualized family service plan
(IFSP). If such parent does not provide
consent with respect to a particular
early intervention service, then the early
intervention services for which consent
is obtained shall be provided.

(i) Deaf. A hearing loss or deficit so
severe that the child is impaired in
processing linguistic information
through hearing, with or without




Federal Register / Vol. 58, No. 192 / Wednesday, October 6, 1993 / Rules and Regulations 51999

amplification, to the extent that his or
her educational performance is
adversely affected.

(}) Deaf-blind. Concomitant hearing
and visual impairments, the
combination of which causes such
severe communication and other
developmental and educational
problems that they cannot be
accommodated in special education
programs solely for children with
deafness or children with blindness.

(k) Developmental delay. A significant
discrepancy in the actual functioning of
an infant or toddler when compared
with the functioning of a nondisabled
infant or toddler of the same
chronological age in any of the
following areas of deveﬁupment:
Physical development, cognitive
development, communication
development, social and emotional
development, and adaptive
development as measured using
standardized evaluation instruments
and confirmed by clinical observation
and judgment. A significant discrepancy
exists when the one area of
development is delayed by 25 percent or
2 standard deviations or more below the
mean or when two areas of development
are each delayed by 20 percent of 114
standard deviations or more below the
mean. (Chronological age should be
corrected for prematurity.)

(1) Early intervention program
coordination services. Case management
services that include integration and
oversight of the scheduling and
accomplishment of evaluation and
delivery of early intervention services to
an infant or toddler with a disability
and his or her family.

(m) Early intervention services.
Developmental services that:

(1) Are provided under the
supervision of a military medical
department.

2) Are provided using Military
Health Service System resources at no
cost to the infant or toddler’s parents
(but incidental fees (e.g., child care fees)
that are normally charged to infants,
toddlers, and children without
disabilities or their parents may be
charged).

(3) Are designed to meet the
developmental needs of an infant or
toddler with a disability in any one or
more of the following areas: Physical
development, cognitive development,
communication development, social or
emotional development, or adaptive
development.

(4) Meet the standards developed by
the Assistant of Defense for
Health Affairs (ASD(HA)).

(5) Include the following services:
Family training, counseling, and home

visits; special instruction; speech
pathology and audiology; occupational
therapy: physical therapy; psychological
services; early intervention p
coordination services; medical services
only for diagnostic or evaluation
purposes; early identification,
screening, and assessment services;
vision services; and social work
services, Also included are assistive
technology devices and assistive
technology services; health services
necessary to enable the infant or toddler
to benefit from the above early
intervention services; and trunsportation
and related costs that are necessary te
enable an infant or toddler and the
infant's or toddler’s family to receive
early intervention services.

(6) Are provided by qualified
personnel, including: Special educators;
speech and language pathologists and
audiologists; occupational therapists;
physical therapists; psychologists; social
workers; nurses; nutritionists; family
therapists; orientation and mobility
specialists; and pediatricians and other
physicians.

(7} To the maximum extent
appropriate, are provided in natural
environments, including the home and
community settings in which infants
and toddlers without disabilities
participate.

(8) Are provided in conformity with
an IFSP.

(n) Evaluation. Procedures used to
determine whether an individual (birth
through 21 inclusive) has a disability
under this part and the nature and
extent of the early intervention services
and special education and related
services that the individual needs.
These procedures must be used
selectively with an individual and may
not include basic tests administered to,
or used with, all infants, toddlers,
preschool children or children in a
school, grade, class, program, or other
grouping,

(o) Family training, counseling, and
home visits. Services provided, as
appropriate, by social workers,
psychologists, and other qualified
personnel to assist the family of an
infant or toddler eligible for early
intervention services in understanding
the special needs of the child and
enhancing the infant or toddler’s
development. ‘

(p) Free appropriate public education.
Special education and related services
for children ages 3-21 years (inclusive)
that:

(1) Are provided at no cost (except as
provided in paragraph (vv)(1) of this
section) to parents or child with a
disability and are under the general

rvision and direction of a Section 6
ool Arrangement.
(2) Are provided at an appropriate
preschool, elementary, or secondary
school.

(3) Are provided in conformity with
an Individualized Education Program.

(4) Meet the requirements of this part.

(q) Frequency and intensity. The
number of days or sessions that a
service will be provided, the length of
time that the service is provided during
each session, whether tge service is
provided during each session, and
whether the service is provided on an
individual or group basis.

{r ) Health services. Services
necessary to enable an infant ortoddler,
to benefit from the other early
intervention services under this part
during the time that the infant or
toddler is receiving the other early
intervention services. The term
includes:

(1) Such services as clean intermittent
catheterization, tracheostomy care, tube
feeding, the changing of dressings or
osteotomy collection bags, and other
health services.

(2) Consultation by physicians with
other service providers on the special
health care needs of infants and toddlers
with disabilities that will need to be
addressed in the course of providing
other early intervention services.

(3) The term does not include the
following:

(i) Services that are surgical in nature
or purely medical in nature.

&) Devices necessary ta control or
treat a medical condition.

(iii) Medical or health services that
are routinely recommended for all
infants or toddlers.

(s) Hearing impairment. A hearing
loss, whether permanent or fluctuating,
that adversely affects an infant’s,
toddler’s, preschool child’s, or child’s
educational performance.

(t) High probability for development
delay. An infant or toddler with a
medical condition that places him or
her at substantial risk of evidencing a
developmental delay before the age of 5
years without the benefit of early
intervention services.

(u) Include; such as. Not all the
possible items are covered, whether like
or unlike the ones named.

(v) Independent evaluation. An
evaluation conducted by a qualified
examiner who is not employed by the
DoD Section 6 Schools.

(w) Individualized education program
(IEP). A written statement for a
preschool child er child with a
disability (ages 3—21 years inclusive)
developed and implemented in
accordance with this part (Appendix B
to this part).

su
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(x) Individualized family service plan
(IFSP). A written statement for an infant
or toddler with a disability and his or
her family that is a multidisciplinary
assessment of the unique needs of the
infant or toddler and concerns and the
priorities of the family, and an
identification of the services appropriate
to meet such needs, concerns, and
priorities.

(y) Individuals with disabilities.
Infants and toddlers with disabilities,
preschool children with disabilities, and
children with disabilities ages birth to
21 years (inclusive) who are either
entitled to enroll in a Section 6 School
Arrangement or would, but for their age,
be so entitled.

(z) Infants and toddlers with
disabilities. Individuals from birth to
age 2 years (inclusive), who need early
intervention services because they:

(1) Are experiencing a developmental
delay, as measured by appropriate
diagnostic instruments and procedures,
of 25 percent (or 2 standard deviations
below the mean), in one or more areas,
or 20 percent (or 1%z standard
deviations below the mean), in two or
more of the following areas of
development: cognitive, physical,
communication, social or emotional, or
adaptive development.

(2) Are at-risk for a developmental
delay; i.e., have a diagnosed physical or
mental condition that has a high
probability of resulting in
developmental delay; e.g., chromosomal
disorders and genetic syndromes.

(aa) Intercomponent. Cooperation
among the DoD Components and
programs so that coordination and
integration of services to individuals
with disabilities and their families
occur.

(bb) Medically related services. (1)
Medical services {as defined in
paragraph (bb) of this section) and those
services provided under professional
medical supervision that are required by
a CSC either to determine a student’s
eligibility for special education or, if the
student is eligible, the special education
and related services required by the
student under this part in accordance
with 32 CFR part 345.

(2) Provision of either direct or
indirect services listed on an IEP as
necessary for the student to benefit from
the educational curriculum. These
services may include: Medical; social
work; community health nursing;
dietary; psychiatric diagnosis;
evaluation, and follow up; occupational
therapy; physical therapy; audiology:
ophthalmology; and psychological
testing and therapy.

(cc) Medical services. Those
evaluative, diagnostic, therapeutic, and

supervisory services provided by a
licensed and credentialed physician to
assist CSCs and to implement IEPs.
Medical services include diagnosis,
evaluation, and medical supervision of
related services that by statute,
regulation, or professional tradition are
the responsibility of a licensed and
credentialed physician,

(dd) Mental retardation. Significantly
subaverage general intellectual
functioning, existing concurrently with
deficits in adaptive behavior and
manifested during the developmental
period, that adversely affects a

reschool child’s or child’s educational
performance.

(ee) Multidisciplinary. The
involvement of two or more disciplines
or professions in the provision of
integrated and coordinated services,
including evaluation and assessment
activities, and development of an IFSP
or [EP.

(ff) Native language. When used with
reference to an individual of limited
English proficiency, the language
normally used by such individuals, or
in the case of an infant, toddler,
preschool child or child, the language
normally used by the parent of the
infant, toddler, preschool child or child.

(gg) Natural environments. Settings
that are natural or normal for the infant
or toddler's same age peers who have no
disability.

(hh) Non-section 6 school
arrangement or facility. A public or
private school or other institution not
operated in accordance with 32 CFR
part 345. This term includes section 6
special contractual arrangements.

(ii) Nutrition services. These services
include:

(1) Conducting individual
assessments in nutritional history and
dietary intake; anthropometric,
biochemical and clinical variables;
feeding skills and feeding problems; and
food habits and food preferences.

(2) Developing and monitoring
appropriate plans to address the
nutritional needs of infants and toddlers
eligible for early intervention services.

(3) Making referrals to appropriate
community resources to carry out
nutrition goals.

(jj) Orthopedic impairment. A severe
physical impairment that adversely
affects a child’s educational
performance. The term includes
congenital impairments (such as club
foot and absence of some member),
impairments caused by disease (such as
poliomyelitis and bone tuberculosis),
and impairments from other causes such
as cerebral palsy, amputations, and
fractures or burns causing contracture.

(kk) Other health impairment. Having
an autistic condition that is manifested
by severe communication and other
developmental and educational
problems; or having limited strength,
vitality, or alertness due to chronic or
acute health problems that adversely
affect a child’s educational performance
as determined by the CSC, such as:
ADD, heart condition, tuberculosis,
rheumatic fever, nephritis, asthma,
sickle call enemia, hemophilia,
epilepsy, lead poisoning, leukemia, and
diabetes.

(11) Parent. The biological father or
mother of a child; a person who, by
order of a court of competent
jurisdiction, has been declared the
father or mother of a child by adoption;
the legal guardian of a child; or a person
in whose household a child resides,

rovided that such person stands in

oco parentis to that child and
contributes at least one-half of the
child’s support.

(mm) Personally identifiable
information. Information that includes
the name of the infant, toddler,
preschool child, child, parent or other
family member; the home address of the
infant, toddler, preschool child, child,
parent or other family member; another
personal identifier, such as the infant’s,
toddler's, preschool child’s, child’s,
parent’s or other family member's social
security number; or a list of personal
characteristics or other information that
would make it possible to identify the
infant, toddler, preschool child, child,
parent, or other family member with
reasonable certainty.

(nn) Preschool children with
disabilities. These are students, ages 3—
5 years (inclusive), who need special

ucation services because they:

(1) Are experiencing developmental
delays, as measured by appropriate
diagnostic instruments and procedures
in one or more of the following areas:
Cognitive development, physicai
development, communication
development, social or emotional
development, and adaptive
development; and

(2) Who, by reason thereof, need
special education and related services.

(0o0) Primary referral source. The DoD
Components, including child care
centers, pediatric clinics, and parents
that suspect an infant, toddler,
preschool child or child has a disability
and bring that infant, toddler, preschool
child or child to the attention of the
Early Intervention Program or school
CSC

(pp) Public awareness program.
Activities focusing on early
identification of infants and toddlers
with disabilities, including the
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preparation and dissemination by the
military medical department to all
primary referral sources of information
materials for parents on the availability
of early intervention services. Also
includes procedures for determining the
extent to which primary referral sources
within the Department of Defense,
especially within DoD medical
treatment facilities, and physicians
disseminate information on the
availability of early intervention
services to parents of infants or toddlers
with disabilities.

(qq) Quali{ied. With respect to
instructional personnel, a person who
holds at a minimum a current and
applicable teaching certificate from any
of the 50 States, Puerto Rico, or the
District of Columbia, or has met other
pertinent requirements in the areas in
which he or she is providing special
education or related services not of a
medical nature to children with
disabilities. Providers of early
intervention services and medically
related services must meet standards
established by the ASD(HA).

(rr) Related services. This includes
transportation, and such developmental,
corrective, and other supportive services
(including speech pathology and
audiology; psychological services;
physical and occupational therapy;
recreation, including therapeutic
recreation and social work services; and
medical and counseling services),
including rehabilitation counseling
(except that such medical services shall
be for diagnostic and evaluative
purposes only)) as may be required to
assist a child with a disability to benefit
from special education, and includes
the early identification and assessment
of disabling conditions in preschool
children or children. The following list
of related services is not exhaustive and
may include other developmental,
corrective, or supportive services (such
as clean intermittent catheterization), if
they are required to assist a child with
a disability to benefit from special
education, as determined by a CSC.

(1) Audiology. This term includes:

(i) Audiological, diagnostic, and
Prescriptive services provided by
audiologists who have a Certificate of
Clinical Competence—Audiology (CCC~
A)and pediatric experience. Audiology
shall not include speech therapy.

(ii) Identification of children with
learing loss.

(ili) Determination of the range,
Nature, and degree of hearing loss,
including referral for medical or other
professional attention designed to
ameliorate or correct that loss.

(iv) Provision of ameliorative and
‘orrective activities, including language

I
and alditory training, speech-reading
(lip-reading), hearing evaluation, speech
conservation, the recommendation of
amplification devices, and other aural
rehabilitation services.

(v) Counseling and guidance of
children, parents, and service providers

arding hearing loss.
m%vi) Determination of the child’s need
for group and individual amplification,
selecting and fitting an appropriate aid,
and evaluating the effectiveness of
amplification.

(2) Counseling services. Services
provided by qualified social workers,
psychologists, guidance counselors, or
other qualified personnel to help a
preschool child or child witha =~ °
disability to benefit from special
education.

(3) Early identification. The
implementation of a formal plan for
identifying a disability as early as
possible in the individual’s life.

(4) Medical services. Those evaluative,
diagnostic, therapeutic, and supervisory
services provided by a licensed and
credentialed physician to assist CSCs in
determining whether a child has a
medically related disability condition
that results in the child's need for
special education and related services
and to implement IEPs. Medical services
include diagnosis, evaluation, and
medical supervision of related services
that, by statute, regulation, or
professional tradition, are the
responsibility of a licensed and
credentialed physician.

{5) Occupational therapy. Therapy
that provides developmental
evaluations and treatment programs
using selected tasks to restore, reinforce,
or enhance functional performance. It
addresses the quality and level of
functions in areas such as behavior,
motor coordination, spatial orientation;
visual motor and sensory integration;
and general activities of daily living.
This therapy, which is conducted by a
qualified occupational therapist,
provides training and guidance in using
special equipment to improve the
patient’s functioning in skills of daily
living, work, and study.

(6) Parent counseling and training.
Assisting parents in understanding the
special needs of their preschool child or
children and providing parents with
information about child development
and special education.

(7) g’hysical therapy. Therapy that
provides evaluations and treatment
programs using exercise, modalities,
and adaptive equipment to restore,
reinforce, or enhance motor
performance. It focuses on the quality of
movement, reflex development, range of
motion, muscle strength, gait, and gross

motor development, seeking to decrease
abnormal movement and posture while
facilitating normal movement and
equilibrium reactions. The therapy,
which is conducted by a qualified
physical therapist, provides for
measurement and training in the use of
adaptive equipment and prosthetic and
orthotic appliances. When best efforts to
obtain a qualified physical therapist fail,
therapy may be conducted by a
qualified physical therapist assistant
under the clinical supervision of a
qualified physical therapist.

(8) Psychological services. Services
listed in paragraphs (rr)(8)(i) through
{rr)(8)(iv) of this section that are
provided by a qualified psychologist:

(i) Administering psychological and
educational tests and other assessment
procedures.

(ii) Interpreting test and assessment
results.

(iii) Obtaining, integrating, and
interpreting information about a
preschool child's or child’s behavior
and conditions relating to his or her
learning.

(iv) Consulting with other staff
members in planning school programs
to meet the special needs of preschool
children and children, as indicated by
psychological tests, interviews, and
behavioral evaluations.

(v) Planning and managing a program
of psychological services, including
psychological counseling for preschool
children, children, and parents. For the
purpose of these activities, a qualified
psychologist is a clinical psychologist
licensed in a State of the United States
who has a degree in clinical psychology
and additional pediatric training and/or
experience.

9) Recreation. This term includes:

(i) Assessment of leisure activities.

(ii) Therapeutic recreational activities.

(iii) Recreational programs in schools
and community agencies.

(iv) Leisure education.

(10) School health services. Services
provided, pursuant to an IEP, by
qualified school health nurse, or other
qualified person, that are required for a

reschool child or child with a
isability to benefit from special
education.

(11) Social work counseling services
in schools. This term includes:

(i) Preparing a social and
developmental history on a preschool
child or child identified as having a
disability.

(ii) Counseling the preschool child or
child with a disability and his or her
family on a group or individual basis,
pursuant to an IEP.

(iii) Working with problems in a
preschool child’s or child’s living
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situation (home, school, and
community) that adversely affect his or
her adjustment in school.

(iv) Using school and community
resources to enable the preschool child
or children to receive maximum benefit
from his or her educational program.

(12) Speech pathology. This term
includes the:

(i) Identification of preschool children
and children with speech or language
disorders.

(ii) Diagnosis and appraisal of specific
speech or language disorders,

(iii) Referral for medical or other
professional attention to correct or
ameliorate speech or language disorders.

(iv) Provision of speech and language
services for the correction, amelioration,
and prevention of communicative
disorders.

(v) Counseling and guidance of
preschool children, children, parents,
and teachers regarding speech and
language disorders.

(13) Transportation. This term
includes transporting the individual
with a disability and, when necessary,
an attendant or family member or
reimbursing the cost of travel ((e.g.,
mileage, or travel by taxi, common
carrier or other means) and related costs
(e.g., tolls and parking expenses)) when
such travel is necessary to enablea
preschool child or child to receive
special education (including related
services) or an infant or toddler and the
infant’s or toddler’s family to receive
early intervention services.
Transportation services include:

(i) Travel to and from school and
between schools, including travel
necessary to permit participation in
educational and recreational activities
and related services.

(ii) Travel from school to a medically
related service site and return.

(iii) Travel in and around school
buildings.

(iv) Travel to and from early
intervention services.

(v) Specialized equipment (including
special or adapted buses, lifts, and
ramps) if required to provide special
transportation for an individual with a
disability.

(vi) If necessary, attendants assigned
to vehicles transporting an individual
with a disability when that individual
requires assistance to be safely
transported.

(ssfSection 6 school arrangement.
The schools (pre-kindergarten through
grade 12) operated by the Department of
Defense within the CONUS, Alaska,
Hawaii, Puerto Rico, Wake Island,
Guam, American Samoa, the Northern
Mariana Islands, and the Virgin Islands.

Section 6 School Arrangements are
operated under DoD Directive 1342.21.4

(tt) Separate facility. A school or a
portion of a school, regardless of
whether it is used by the Section 6
School Arrangement, that is only
attended by children with disabilities.

{uu) Serious emotional disturbance.
The term includes:

(1) A condition that has been
confirmed by clinical evaluation and
diagnosis and that, over a long period of
time and to a marked degree, adversely
affects educational performance and
that exhibits one or more of the
following characteristics:

(i) An inability to learn that cannot be
explained by intellectual, sensory, er
health factors.

(ii) An inability to build or maintain
satisfactory interpersonal relationships
with peers and teachers.

(iii?lnappropriate types of behavior
under normal circumstances.

(iv) A tendency to develop physical
symptoms or fears associated with
personal or school problems.

(v) A general, pervasive mood of
unhappiness or depression.

(2) Schizophrenia, but does not
include children who are socially
maladjusted, unless it is determined
that they are otherwise seriously
emotionally disturbed.

(vv) Service provider. Any individual
who provides services listed in an IEP
or an IFSP.

(ww) Social work services. This term
includes:

(1) Preparing a social or
developmental history on an infant,
toddler, preschool child or child with a
disability.

(2) Counseling with the infant,
toddler, preschool child or child and

family in a group or individual capacity.

(3) Working with individuals with
disabilities (0-21 inclusive) in the
home, school, and/or community
environment to ameliorate those
conditions that adversely affect
development or educational
performance.

(4) Using school and community
resources to enable the child to receive
maximum benefit-from his or her
educational program or for the infant,
toddler, and family to receive maximum
benefit from early intervention services.

(xx) Special education. Specially
designed instruction, at no cost to the
parent, to meet the unique needs of a
preschool child or child with a
disability, including instruction
conducted in the classroom, in the
home, in hospitals and institutions, and
in other settings, and instruction in

4 See footnote 1 to §80.1 (c).

physical education. The term includes
speech pathology or any other related
service, if the service consists of
specially designed instruction, at no
cost to the pareats, to meet the unique
needs of a preschool child or child with
a disability, and is considered “special
education” rather than a “related
service.” The term also includes
vocational education if it consists of
specially designed instruction, at no
cost to the parents, to meet the unique
needs of a child with a disability.

(1) At no cost. With regard to a
preschool child or child eligible to
attend Section 6 School Arrangements,
specially designed instruction and
related services are provided without
charge, but incidental fees that are
normally charged to nondisabled
students, or their parents, as a part of
the regular educational program may be
imposed.

2) Physical education. The
development of:

(i) Pl?ysical and motor fitness.

(ii) Fundamental motor skills and
pattemns.

(iii) Skills in aquatics, dance, and
individual and group games and sports
(including intramural and lifetime
sports).

(iv) A program that includes special
physical education, adapted physical
education, movement education, and
motor development.

(3) Vocational education. This term
means organized educational programs
that are directly related to the
preparation of individuals for paid or
unpaid employment, or for additional
preparation for a career requiring other
than a baccalaureate or advanced

d :

] vy) Special instruction. This term
includes:

(1) Designing learning environments
and activities that promote the infant's,
toddler's, preschool child’s or child’s
acquisition of skills in a variety of
developmental areas, including
cognitive processes and social
interaction.

(2) Planning curriculum, including
the planned interaction of personnel,
materials, and time and space, that leads
to achieving the outcomes in the
infant's, toddler’s, preschool child’s or
child’s IEP or IFSP.

(3) Providing families with
information, skills, and support related
to enhancing the skill development of
the infant, toddler, or preschool child or
child.

(4) Working with the infant, toddler.
preschool child or child to enhance the
infant’s, toddler’s, preschool child’s or
child’s development and cognitive
processes.
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(zz) Specific learning disability. A
disorder in one or more of the basic
psychological processes involved in
understanding or in using spoken or
written language that may manifest
itself as an imperfect ability to listen,
think, speak, read, write, spell, or do
mathematical calculations. The term
includes such conditions as perceptual
disabilities, brain injury, minimal brain
dysfunction, dyslexia, and
developmental aphasia. The term does
not include preschool children or
children who have learning problems
that are primarily the result of visual,
hearing, or motor disabilities, mental
retardation, emotional disturbance, or
environmental, cultural, or economic
differences.

(aaa) Speech and language
impairments. A communication
disorder, such as stuttering, impaired
articulation, voice impairment, or a
disorder in the receptive or expressive
areas of language that adversely affects
a preschool child’s or child’s
educational performance.

(bbb) Superintendent. The chief
official of a Section 6 School
Arrangement responsible for the
implementation of this part on his or
her installation.

(cce) Transition services. A
coordinated set of activities for a
student, designed within an outcome-
oriented process, which promotes
movement from school to post-school
activities, including post-secondary
education, vocational training,
integrated employment (including
supported employment), continuing and
adult education, adult services,
independent living, or community
participation. The coordinated set of
activities shall be based upon the
individual student’s needs, taking into
account the student’s preferences and
interests, and shall include instruction,
community experiences, the
development of employment and other
post-school adult living objectives, and
when appropriate, acquisition of daily
living skills and functional vocational
evaluation.

(ddd) Traumatic brain injury. An
injury to the brain caused by an external
physical force or by an internal
occurrence, such as stroke or aneurysm,
resulting in total or partial functional
disability or psychesocial
maladjustment that adversely affects
educational performance. The term
includes open or closed head injuries
resulting in mild, moderate, or severe
impairments in one or more areas,
including cognition; language; memory;
attention; reasoning; abstract thinking;
judgment; problem solving; sensory;
perceptual and motor abilities;

psychosocial behavior; physical
function; and information processing
and speech. The term does not include
brain injuries that are congenital or
degenerative or brain injuries that are
i:guced by birth trauma.

(eee) Vision services. Services
necessary to ameliorate the effects of
sensory impairment resulting from a
loss of vision.

(fff) Visual impairment. A senso
impairment including blindness that,
even with correction, adversely affects a
preschool child or child’s educational
performance. The term includes both
partially seeing and blind preschool
children and children.

§80.4 Policy.

It is DoD policy that:

{a) All individuals with disabilities
ages 3 to 21 years receiving or entitled
to receive educational instruction from
the Section 6 School Arrangements shall
be provided a free, appropriate
education under this part in accordance
with the IDEA, Pub. L. 101-476, as
amended; the IDEA Amendments of
1991, Pub. L. 102-119, section 23; and
DoD Directive 1342.21.

(b) All individuals with disabilities
ages birth through 2 years (inclusive)
and their families are entitled to receive
early intervention services under this
part, provided that such infants and
toddlers would be eligible to enroll in
a Section 6 School Arrangement but for
their age.

§80.5 Responsibilities.

{a) The Assistant Secretary of Defense
for Personnel and Readiness shall:

(1) Ensure that all infants and toddlers
with disabilities (birth through 2 years
inclusive) who but for their age would
be eligible to attend the Section 6
Arrangement Schools, and their families
are provided early intervention services
in accordance with Pub. L. 101-476, as
amended, and in conformity with the
procedures in appendix A to this part.

(2) Ensure that preschool children and
children with disabilities ages 3-21
years (inclusive) receiving educational
instruction from Section 6 School
Arrangements are provided a free
appropriate public education and that
the educational needs of such preschool
children and children with disabilities
are met using the procedures
established by this part.

(3) Ensure that educational facilities
and services provided by Section 6
School Arrangements for preschool
children and children with disabilities
are comparable to educational facilities
and services for non-disabled students.

(4) Maintain records on special
education and related services provided

to children with disabilities, consistent
with 32 CFR part 310.

(5) Ensure the provision of all
necessary diagnostic services and
special education and related services
listed on an IEP (including those
supplied by or under the supervision of
physicians) to preschool children and
children with disabilities who are
enrolled in Section 6 School
Arrangements.

In fulfilling this responsibility, the
Assistant Secretary of Defense
(Personnel and Readiness), (ASD(P&R)),
or designee, may use intercomponent
arrangements, or act through contracts
with private parties, when funds are
authorized and appropriated.

(6) Develop ang implement a
compressive system of personnel
development, in accordance with 20
U.S.C. 1413(a)(3), for all professional
staff employed by a Section 6 School
Arrangement. This system shall include:

(a) Inservice training of general and
special educational instructional and
support personnel,

RS Implementing innovative strategies
and activities for the recruitment and
retention of medically related service
providers.

(c) Detailed procedures to assure that
all personnel necessary to carry out the
purposes of this part are appropriately
and adequately prepared and trained,
and

(d) Effective procedures for acquiring
and disseminating to teachers and
administrators of programs for children
with disabilities significant information
derived from educational research,
demonstration, and similar projects, and

(e) Adopting, where appropriate,
promising practices, materials, and
technology.

(7) Provide technical assistance to
professionals in Section 6 School
Arrangements involved in, or
responsible for, the education of
preschool children or children with
disabilities.

(8) Ensure that child-find activities
are coordinated with other relevant
components and are conducted to locate
and identify every individual with
disabilities.

(9) Issue guidance implementing this

art.
5 (10) Undertake evaluation activities to
ensure compliance with this part
through monitoring, technical
assistance, and program evaluation.

(11) Chair the DOD Coordinating

Committee on Domestic Early
Intervention, Special Education, and
Related Services, which shall be
composed of representatives of the
Secretaries of the Military Departments,
the Assistant Secretary of Defense for
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Health Affairs (ASD(HA)), the General
Counsel of the Department of Defense
(GC, DOD), and the Director, Section 6
Schools.

(12) Through the DOD Coordinating
Committee on Domestic Early
Intervention, Special Education, and
Related Services, monitor the provision
of special education and related services
and early intervention services
furnished under this part, and ensure
that related services, special education,
and early intervention services are
properly coordinated.

(13) Ensure that appropriate
personnel are trained to provide
mediation services in cases that
otherwise might result in due process
proceedings under this part.

(14) Ensure that transition services
from early intervention services to
regular or special education and from
special education to the world of work
are provided.

(15) Ensure that all DOD programs
that provide services to infants and
toddlers and their families (e.g., child
care, medical care, recreation) are
involved in a comprehensive
intercompenent system for early
intervention services.

(16) Ensure, whenever practicable,
that planned construction not yet past
the 35 percent design phase and new
design begun after the date of this part
or renovation of school or child care
facilities includes consideration of the
space required for the provision of
medically related services and early
intervention services.

(17) The Domestic Advisory Panel
shall:

(i) Consist of members appointed by
the ASD(P&R) or Principal Deputy
ASD(P&R). Membership shall include at
least one representative from each of the
following groups:

(A) Individuals with disabilities.

(B) Parents, including minority
parents of individuals with disabilities
from various age groups.

(C) Section 6 School Arrangements
special education teachers.

(D) Section 6 School Arrangements

lar education teachers.
":7;) Section 6 School Arrangements
Superintendent office personnel.

(F) The Office of Director, Section 6
Schools.

(G) The Surgeons General of the
Military Departments.

(H) The Family Support Programs of
the Military ents.

(1) Section 6 School Arrangements
School Boards.

(J) Early Intervention service
providers on installations with Section
6 School Arrangements.

(K) Other appropriate personnel.

(ii) Meet as often as necessary.

(iii) Perform the following duties:

(A) Review information and provide
advice to ASD(P&R) regarding
improvements in services provided to
individuals with disabilities in Section
6 Schools and early intervention
programs.

(B) Receive and consider the views of
various parent, student, and
professional groups, and individuals
with disabilities.

{C) When necessary, establish
committees for short-term purposes
composed of representatives from
parent, student, family and other
professional groups, and individuals
with disabilities.

(D) Review the findings of fact and
decision of each impartial due process
hearing conducted pursuant to this part.

(E) Assist in developing and reporting
such information and evaluations as
may aid Section 6 Schools and the
Military Departments in the
performance of duties under this part.

(F) Make recommendations, based on
program and operational information,
for changes in the budget, organization,
and general management of the special
education program, and in policy and
procedure.

{G) Comment publicly on rules or
standards regarding the education of
individuals with disabilities.

(H) Assist in developing
recommendations regarding the
transition of toddlers with disabilities to
preschool services.

(b) The Assistant Secretary of Defense
for Health Affairs in consultation with
the ASD(P&R), the GC, DoD, and the
Secretaries of the Military Departments,
shall:

(1) Establish staffing and personnel
standards for personnel who provide
early intervention services and
medically related services.

(2) Develop and implement a
comprehensive system of personnel
development in accordance with 20
U.S.C. 1413—{a)(3), including the
training of professionals,
paraprofessionals and primary referral
sources, regarding the basic components
of early intervention services and
medically related services. Such a
system may include:

(i) Implementing innovative strategies
and activities for the recruitment and
retention of early intervention service
providers.

(ii) Ensuring that early intervention
service providers and medically related
service providers are fully and
appropriately qualified to provide early
intervention services and medically
related services, respectively.

(iii) Training personnel to work in the
military environment.

(iv) Training personnel to coordinate
transition services for infants and
toddlers with disabilities from an early
intervention program to a preschool
program,

(3) Develop and implement a system
for compiling data on the numbers of
infants and toddlers with disabilities
and their families in need of appropriate
early intervention services, the numbers
of such infants and toddlers and their
families served, the types of services,
and other information required to
evaluate the implementation of early
intervention programs.

(4) Resolve disputes among the DoD
Components arising under appendix A
to this part.

(c) The Secretaries of the Military
Departments shall:

(1) Provide quality assurance for
medically related services in accordance
with personnel standards and staffing
standards under DoD Directive 6025.135
developed by the Assistant Secretary of
Defense for Health Affairs (ASD(HA)).

(2) Plan, develop, and implement a
comprehensive, coordinated,
intercomponent, community-based
system of early intervention services for
infants and toddlers with disabilities
(birth through 2 inclusive) and their
families who are living on an
installation with a Section 6 School
Arrangement, using the procedures
established by this part and guidelines
from the ASD(HA) on staffing and
personnel standards.

(3) Undertake activities to ensure
compliance with this part through
technical assistance, program
evaluation, and monitoring.

(d) The Director, Directorate for
Industrial Security Clearance Review
(DISCR) shall ensure the provision of
impartial due process hearings under
appendix C to this part.

§80.6 Procedures.

(a) Procedures for the provision of
early intervention services for infants
and toddlers with disabilities and their
families are in appendix A to this part.
Provision of early intervention services
includes establishing a system of
coordinated, comprehensive,
multidisciplinary, intercomponent
services providing appropriate early
intervention services to all eligible
infants and toddlers with disabilities
and their families.

(b) Procedures for special educationa!
p (including related services) for
preschool children and children with

s See footnote 1 to §80.1 (c).
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disabilities (3—21 years inclusive) are in
appendix B to this part.

<) Procedures for adjudicative
requirements required by Pub. L. 101-
476, as amended, and Pub. L. 102-119
are in appendix C to this part. These
procedures establish adjudicative
re?m'rements whereby the nts of an
infant, toddler, preschool child or child
with a disability and the military
department concerned or Section 6
School System are afforded an impartial
due process hearing on early
intervention services or on the
identification, evaluation, and
educational placement of, and the free
appropriate public education provided
to, such infant, toddjer, preschool child
or child, as the case may be,

Appendix A to Part 80—Procedures for
the Provision of Early

Intervention Services for Infants And
Toddlers With Disabilities, Ages 0-2
Years (Inclusive), and Their Families

A. Requirements for a System of Early
Intervention Services

1. A system of coordinated,
comprehensive, multidisciplinary, and
interagency programs providing appropriate
early intervention services to all infants and
toddlers with disabilities and their families
shall include the following minimum
components:

a. A timely, comprehensive,
multidisciplinary evaluation of the
functioning of each infant and toddler with
a disability and the priorities and concerns
of the infant’s or toddler’s family to assist in
the developmant of the infant or toddler with
a disability.

b. A mechanism to develop, for each infant
and toddler with a disability, an IFSP and
early intervention services coordination, in
accordance with such service plan.

c. A comprehensive child-find system,
coordinated with the ap riate Section 6
School Arrangement, including a system for
making referrals to service providers that
includes timeliness and provides for
participation by primary referral sources,
such as the CDC and the pediatric clinic.

d. A public awareness program including
information on early identification of infants
and toddlers with disabilities and the
availability of resources in the community to
address and remediate these disabilities.

e. A central directory that includes a
description of the early intervention services
and other relevant resources available in the
community.

B. Each Military Medical Department Shall
Develop and Implement a System To Provide

for:

1. The administration and supervision of
early intervention programs and services,
inclu the identification and coordination
ofalla le resources.

2. The development of procedures to
ensure that services are ded to infants
and toddlers with disa es and their
families in a timely manner.

3. The execution of agreements with other
DoD componants necessary for the
implementation of this appendix. Such
agreements must be coordinated with the
ASD(HA} and the GC, DoD, in consultation
with the ASD(P&R).

4. The collection and reporting of data
required by ASD(HA).

5. A multidisciplinary assessment of the
unigue strengths and needs of the infant or
toddler and the identification of services
appropriate to meet such needs.

6. A family-directed assessment of the
resources, priorities, and concerns of the
family and the identification of the supports
and services necessary to enhance the
family’s capacity to meet the developmental
needs of its infant or toddler with a
disability.

C. Each Military Medical Department Shall
Develop and Implement a Program To Ensure
That an IFSP is Developed for Each Infant or
Toddler With a Disability and the Infant’s or
Toddler's Family According to the Following
Procedures:

1 The IFSP shall be evaluated once a year
and the family shall be provided a review of
the plan at 6-month intsrvals (or more often
where appropriate), based on the needs of the
infant or toddler and family.

2. Each initial meeting and each annual
mesting to evaluate the IFSP must include
the following participants:

a. The parent or parents of the infant or
toddler.

b. Other family members, as requested by
a parsnt, if feasible to do so.

c. An advocate, if his or her participation
is requested by a parent. :

d. The Early Intervention Program Servi
Coordinator who has been wi with the
family since the initial referral of the infant
or toddler or who has been designated as
responsible for the implementation of the
IFSP.

e. A or persons directly involved in
conducting the evaluation and assessments,

f. Persons who will be providing services
to the infant, toddler, or gmﬂy. as
appropriate.

3. The IFSP shall be developed withina .
reasonable time after the assessment. With
the parent’s consent, early intervention
services may start before the completion of
such an assessment under an IFSP,

4. The IFSP shall be in writing and contain:

a. A statement of the infant's or toddler's
present levels of physical development,
cognitive development, communication
development, social or emotional
development, and adaptive development,
based on acceptable objective criteria.

b. A statement of the f;x;ﬂly's mscmr;ogs.
priorities, and concerns for enhancing the
development of the family's infant or toddler
with a disability.

C. A statement of the major outcomes
expected to be achieved for the infant or
toddler and the family, and the criteria,

ines used to determine
toward
achieving the outcomes is being made and
whether modifications or revisions of the
outcomes or services are n :

d. A statement of the specific early

intervention services necessary to meet the

unique needs of the infant or toddler and the
family, including the frequency, intensity,
and the method of delivering services.

e. A statement of the natural environments
in which early intervention services shall be

provided.
f. The projected dates for initiation of

services and the anticipated duration of such

services.
8. The name of the Early Intervention

Program Service Coordinator.

h. The steps to be taken supporting the
transition of the toddlér with a disability to
preschool services or other services to the
extent such services are considered
appropriate.

5. The contents of the IFSP shall be fully
explained to the parents by the Early
Intervention Program Service Coordinator,
and informed written consent from such
parents shall be obtained before the provision
of early intervention services described in
such plan. If the parents do not provide such
consent with respect to a particular early
intervention service, then the early
intervention services to which such consent
is obtained shail be provided.

D. Procedural Safeguards for the Early
Intervention Program

1. The procedural safegnards include:

a. The timely administrative resolution of
complaints by the parent(s), including
hearing procedures (appendix C to this part).

b. The right to protection of personally
identifiable information under 32 CFR part
310. S

c. The right of the parent(s) to determine
whether they, their infant or toddler, or other
family members will accept or decline any
early intervention service without
jeopardizing the delivery of other early
intervention services to which such consent
is obtained.

d. The opportunity for the parent(s) to
examine records on assessment, screening,
eligibility determinations, and the
development and implementation of the
IFSP.

e. Written prior notice to the parent(s) of
the infant or toddler with a disability
whenever the Military Department concerned
proposss to initiate or change or refuses to
initiate or change the identification,
evaluation, placement, or the provision of
appropriate early intervention services to the
infant end toddler with a disability.

f. Procedures designed to ensure that the
notice required in paragraph D.l.e, of this
appendix fully informs the parents in the
parents’ native language, unless it clearly is
not feasible to do so,

8 During the pendency of any proceeding
under appendix C to this part 80, unless the
Military Department concerned and the
parent(s) otherwise agree, the infant or
toddler shall continue to receive the early
intervention services currently being
provided, or, if applying for initial services,
shall receive the services not in dispute.
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Appendix B to Part 80—Procedures for
Special Educational Programs
(Including Related Services) for
Preschool Children and Children With
Disabilities (3-21 Years Inclusive)

A. Identification and Screening

1. Each Section 6 School Arrangement
shall locate, identify, and, with the consent
of a parent of each preschool child or
children, evaluate all preschool school
children or children who are receiving or are
entitled to receive an education from Section
6 School Arrangements and who may need
special education and/or related services.

2. Each Section 6 School Arrangement
shall:

a. Provide screening, through the review of
incoming records and the use of basic skills
tests in reading, language arts, and
mathematics, to determine whether a
preschool child or child may be in need of
special education and related services.

b. Analyze school health data for thosa
preschool children and children who
demonstrate possible disabling conditions.
Such data shall include:

(1) Results of formal hearing, vision,
speech, and language tests.

(2) Reports from medical practitioners.

-(3) Reports from other appropriate  «
professional health personnel as may be
necessary, under this part, to aid in
identifying possible disabling conditions.

c. Analyze other pertinent information,
including suspensions, exclusions, other
disciplinary actions, and withdrawals,
compiled and maintained by Section 6
School Arrangements that may aid in
identifying possible disabling conditions.

3. Each Section 8 School Arrangement, in
cooperation with cognizant authorities at the
installation on which the Section 6 School
Arrangement is located, shall conduct
ongoing child-find activities that are
designed to identify all infants, toddlers,
preschool children, and children with
possible disabling conditions who reside on
the installation or who otherwise either are
entitled, or will be entitled, to receive
services under this part.

a. If an element or?he Section 6 School
Arrangement, a qualified professional
authorized to provide related services, a
parent, or other individual believes that an
infant, toddler, preschool child or child has
a possible disabling condition, that
individual shall be referred to the
appropriate CSC or early intervention
coordinator.

b. A Section 6 School Arrangement CSC
shall work in cooperation with the Military
Departments in identifying infants, toddlers,
preschool children and children with
disabilities (birth to 21 years inclusive).

B. Evaluation Procedures

1. Each CSC will provide a full and
comprehensive diagnostic evaluation of
special educational, and related service
needs to any preschool child or child who is
receiving, or entitled to receive, educational
instruction from a Section 6 School
Arrangement, operated by the Department of
Defense under Directive 1342.21, and who is
referred to a CSC for a possible disability.

The evaluation will be conducted before any
action is taken on the development of the IEP
or placement in a special education program.

2. Assessment materials, evaluation
procedures, and tests shall be:

a, Racially and culturally
nondiscriminatory.

b. Administered in the native language or
mode of communication of the preschool
child or child, unless it clearly is not feasible
1o do so.

c. Validated for the specific purpose for
which they are used or intended to be used.

d. Administered by qualified personnel,
such as a special educator, school
psychologist, speech therapist, or a reading
specialist, in conformity with the
instructions provided by the producers of the
testing device. :

e. Administered in @ manner so that no
single procedure is the sole criterion for
determining eligibility and an appropriate
educational program for a disabled preschool
child or child.

f. Selected to assess specific areas of
educational strengths and needs, not merely
to provide a single general intelligence
quotient.

3. The evaluation shall be conducted by a
multidisciplinary team and shall include a
teacher or other specialist with knowledge in
the areas of the suspected disability.

4. The preschool child or child shall be
evaluated in all areas related to the suspected
disability. When necessary, the evaluation
shall include:

a. The current level of academic
functioning, to include general intelligence.

b. Visual and auditory acuity.

¢. Social and emotional status, to include
social functioning within the educational
environment and within the family.

d. Current physical status, including
perceptual and motor abilities.

e. Vocational transitional assessment (for
children ages 14-21 years (inclusive)).

5. The appropriate CSC shall meet as soon
as possible after the preschool child's or
child’s formal evaluation to determine
whether he or she is in need of special
education and related services. The
preschool child’s or child’s parents shall be
invited to the meeting and afforded the
opportunity to participate in such a meeting.

6. The school CSC shall issue a written
report that contains:

a. A review of the formal and informal
diagnostic evaluation findings of the
multidisciplinary team.

b. A summary of information from the
parents, the preschool child or child, or other
persons having significant previous contact
with the preschool child or child.

¢. A description of the preschool child's or
child's current academic progress, including
a statement of his or her learning style.

d. A description of the nature and severity
of the preschool child’s or child's
disability(ies).

7. A preschool child or child with a
disability shall receive an individual
comprehensive diagnostic evaluation every 3
years, or more frequently if conditions
warrant, or if the preschool child’s or child’s
parent, teacher, or related service provider
requests an evaluation. The scope and nature

of the reevaluation shall be determined
individually, based upon the preschool
child's or child’s performance, behavior, and
needs when the reevaluation is conducted,
and be used to update or revise the JEP.

C. Individualized Education Program (IEP)

1. Section 6 School Arrangements shall
ensure that an IEP is developed and
implemented for each preschool child or
child with a disability enrolled in a Section
6 School Arrangement or placed on another
institution by a Section 6 School
Arrangement CSC under this part.

2. Each IEP shall include:

a, A statement of the preschool child’s or
child’s present levels of educational
performance.

b. A statement of annual goals, Including
short-term instructional objectives.

c. A statement of the specific special
educational services and related services to
be provided to the preschool child or child
(including the frequency, number of times
per week/month and intensity, amount of
times each day) and the extent to which the
preschool child or child may be able to
participate in regular educational programs.

d. The projected anticipated date for the
initiation and the anticipated length of such
activities and services.

e. Appropriate objective criteria and
evalustion procedures and schedules for
determining, on an annual basis, whether
educational goals and objectives are being
achieved.

f. A statement of the needed transition
services for the child beginning no later than
age 16 and annually thereafter (and when
determined appropriate for the child,
beginning at age 14 or younger) including,
when appropriate, a statement of DoD
Component responsibilities before the child
leaves the school setting.

3. Each preschool child or child with a
disability shall be provided the opportunity
to participate, with adaptations whien
appropriate, in the regular physical
education program available to students
without disabilities unless:

a. The preschool child or child with a
disability is enrolled full-time in a separate
facility; or

b. The preschool child or child with a
disability needs specially designed physical
education, as prescribed in his or her IEP.

4. If specially designed physical education
services are prescribed in the IEP of a
preschool child or child with a disability, the
Section 6 School Arrangement shall provide
such education directly, or shall make
arrangements for the services to be provided
through a non-Section 6 School Arrangement
or another facility.

5. Section 6 School Arrangements shall
ensure that a preschool child or child with
a disability, enrolled by a CSC in a separate
facility, receives appropriate, physical
education in compliance with this part.

6. The IEP for each preschool child or child
with a disability shall be developed and
reviewed at least annually in meetings that
include the following participants:

a. The designated representative of the
Section 6 School Arrangement, who is
qualified to supervise the provision of specia!
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education. Such representative may not be 11. The Section 6 School Arrangement
the preschool child’s or child's special shall give a parent a copy of the preschool
education teacher. child's or child’s IEP.
b. One, or more, of the preschool child's or 12. Section 6 School Arrangements shall
child’s regular teachers, ’!fnpprqpréa!& : provide special education and related
c. The preschool child’s or child's special  services, in accordance with an IEP, provided
education teacher or teachers. : that the Department of Defense, its
d. One, or both, of the preschool child'sor  constituent elements, and its personnel, are
chllq[" : pafi?c;s.'f A not accountable if a preschool child or child
e. 1he child, it appropnate. does not achieve the growth projected in the
£. For a preschool child or child with a IEP. ¥
disability who has been evaluated, a member 13. Section 6 School Arrangements shall
of the evaluation team or another person ensure that an IEP is developed and
know:iedgeable aboy.:]t;t‘l;‘t;fvtalgaﬁ:)n £ implemented for each preschool child or
procedures used wi stucent an child with a disability whom the CSC places
famig:;:Wiilxh;dtpe‘dm:‘;us ?{h the ev&:)l:a}t,il(;n. ina n:n-Section 6 S::}ymol or other faci‘l)ity.
g- Other individuals, at the reasona
discretion of the parent(s) or the school. D..Placement Procedures and Least
7. Section 6 School Arrangements shall: Restrictive Environment
a. Ensure that an IEP meeting is held, 1. The placement of a preschool child or
normally within 10 working days, following  child in any special educgtion program by
a determination by the appropriate CSCthat  the Saction 6 School Ax;?xgement shall be
the preschool ¢hild or child is eligible to made anly under an IEP and after a
receive special education and/or related determination has been made that such
services. y student has a disability and needs special
b. Address the needs of a preschool child education and/or related services.
or child with a current IEP who transfers 2. The Section 6 School Arrangement CSC
froma school.opemled by the DoD in shall identify the special education and
accordance with 32 CFR part 3471 or from related services to be provided under the IEP,
a Section 6 School Arrangement to a Section 3. A placement decision may not be
6 School Arrangement, by: implemented without the consent of a parent
g; l;;p}e,mertxhuns the crg’m I_f;’:tgr of the preschool child or child, except as
conscnt‘(’)l;;ngare i:{“or:e“ WHR O otherwise provided in accordance with this
PR % part.
(3) Initiating, with the consent of a parent, 4. The placement decision must be
an evaluation of the preschool child or child, designed to educate a preschool child or
while continuing to provide SppeUpate child with a disability in the least restrictive
services through a&ummt IEP; or fthe environment so that such student is educated
0 g i e it 1o i e i
P s et it g P“”f s ¥ students who do not have disabilities.
?; th B' cu‘r'renagP- orprmnswn OLHAB SErVICeS  Special classes, separate schooling, or other
A T : removal of preschool children or children
4.5) Initiating medistion, and if nocessary, ., disabilities from the reguler educational
uce mtg:mdum:él child's of child’s environment shall occur only when the
parsai(s)the oppl esch nity to participats in nature or severity of t}xe disab.ili!y is such
every IEP or CSC meeting about their tlfa! lhe P reschool child or child w.lth
hool child or child by: disabilities cannot be educated satisfactorily
P (1) Providing the pn'mnt(s.) adequate in the regular classes with thc" use_of X
written notice of the p time, and place sul;;g:zmentary aids and services, including
3 PO, 3 re services.
of the meeting. 5. Each educational placement for a

(2) Attempting to schedule the meeting at - i : e
a mutually agreeable time and place. Em:)l child or child with a disability

8. If neither parent can attend the meeting, ¢
en a, Determined at least annually by the
other methods to promote participation by a appropriate CSC.

[romi ROt conmmanstnd = et e 10 St hual FALY o iie
8 : IEP,

9. A meeting may be conducted without a ¢. Located as close as possible to the

Ra:;gts!mmaetlel t'ilmll: :?! Sech = mot!::: Sekionl residence of the parent who is sponsoring the

attend afthe parent. In this case, the preschool child or child for attendance ina
Section 6 School Arrangement must have Section 6 School Arrangement. g
written records of its attempts to arrange a d. Deslgned 1o assign the preschool child
mutually acceptable time and place. or child to the school such student would
10. 1f the parent(s) attends the IEP meeting, ~Attend if he or she were not a student with
the Section 6 School Arrangement shall take zt:':b““y' unlos: the IEP requires some
necessary action to ensure that at least one e : :
of the parents understands the proceedingsat € Predicated on the consideration of all
the meeting, including providing an fac.tots affecting the preschool child's or
interpreter for a parent who is deaf or whose  child’s well-being, including the effects of

tive language is other th lish. separation from parent(s).
e e f. To the maximum extent appropriate,

designed so that the preschool child or child
1 Copies of DoD Directive 1342.6 may be SENEG. 003 A
B st i Ay e s o oo
Information Service; 5285 Post Royal Road, meals and recess periods, with students who
Springfield, VA 22161. do not have a disability.

E. Children With Disabilities Placed in Non-
Section 6 School Arrangements

1. Before a Section 6 School Arrangement
CSC, with the concurrence of the Section 6
School Arrangement Superintendent
concerned, places a preschool child or child
with a disability in a non-Section 6 School
or facility, the Section 6 School CSC shall
conduct a meeting in accordance with this
part to initiate the development of an IEP for
such student.

2. Preschool children and children with
disabilities eligible to receive instruction in
Section 6 School Arrangements who are
referred to another school or facility by the
Section 6 School CSC have all the rights of
students with disabilities who are attending
the Section 6 School Arrangement.

a. If a Section 6 School Arrangement CSC
places a preschool child or child with a
disability in a non-Section 6 School
Arrangement or facility as a means of
providing special education and related
services, the program of that facility,
including nonmedical care, room, and board,
as set forth in the student’s IEP, must be at
no cost to the student or the student’s
parents.

b. A Section 6 School Arrangement CSC
may place a preschool child or child with a
disability in a non-Section 6 School
Arrangement or facility only if required by an
IEP. An IEP for a student placed in a non-
Section 6 school is not vnfid until signed by
the Section 6 School Arrangement
Superintendent, or designee, who must have
participated in the IEP meeting. The IEP shall
include determinations that:

(1) The Section 8 School Arrangement does
not cmrengiy have, and cannot reasonably
create, an educational program appropriate to
meet the needs of the student with a
disability,

(2) The non-Section 6 School Arrangerhent
or facility and its educational program
conform to this part.

3. A Section 6 School Arrangement is not
responsible for the cost of a non-Section 6
School Arrangement placement when
placement is made vnilaterally, without the
approval of the cognizant CSC and the
superintendent, unless it is directed by a
hearing officer under appendix C of this part
or a court of competent jurisdiction.

F. Procedural Safeguards

1. Parents shall be given written notice
before the Section 6 School Arrangement
CSC proposes to initiate or change, or refuses
to initiate or change, either the identification,
evaluation, or educational placement of a
preschool child or child receiving, or entitled
to receive, special education and related
services from a Section 6 School
Arrangement, or the provision of a free
appropriate public education by the Section
6 School Arrangement to the child. The
notice shall fully inform a parent of the
procedural rights confe by this part and
shall be given in the parent’s native language,
unless it clearly is not feasible to do se.

2. The consent of a parent of a preschool
child or child with a disability or suspected
of having a disability shall be obtained before
any:

a. Initiation of formal evaluation
procedures;
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b. Initial special educational placement; or

c. Change in educational placement.

3. If a parent refuses consent to any formal
evaluation or initial placement in a special
education program, the Section 6 School
Arrangement Superintendent may initiate an
impartial due process hearing, as provided in
appendix C of this part to show why an
evaluation or placement in a special
education program should occur without
such consent. If the hearing officer sustains
the Section 6 School Arrangement CSC
position in the impartial due process hearing,
the apfmpriate CSC may evaluate or provide
special education and related services to the
preschool child or child without the consent
of a parent, subject to the parent's due
process rights.

4. A parent is entitled to an independent
evaluation of his or her preschool child or
child at the Section 6 School Arrangement’s
expense, if the parent disagrees with the
findings of an evaluation of the student
conducted by the school and the parent
successfully challenges the evaluation in an
impartial due process hearing.

a. If an independent evaluation is provided
at the expense of a Section 6 School
Arrangement, it must meet the following
criteria:

(1) Conform to the requirements of this

art,
s {2) Be conducted, when possible, within
the area where the preschool child or child
resides.

(3) Meet applicable DoD standards
governing persons qualified to conduct an
evaluation.

b. If the final decision rendered in an
impartial due process hearing sustains the
evaluation of tﬁe Section 8 School
Arrangement CSC, the parent has the right to
an independent evaluation, but not at the
expense of the Department of Defenss or any
DoD Component.

5. The parents of a preschool child or child
with a disability shall be afforded an
opportunity to inspect and review all
relevant educational records concerning the
identification, evaluation, and educational
placement of such student; and the provision
of a free appropriate public education to him
or her.

6. Upon complaint presented in a written
petition, the parent of a preschool child or
child with a disability or the Section 6
School System shall have the opportunity for
an impartial due process hearing provided by
the Department of Defense as prescribed by
appendix C of this part.

7. During the pendency of any impartial
due process hearing or judicial proceeding on
the identification, evaluation, or educational
placement of a preschool child or child with
a disability receiving an education from a
Section 6 School Arrangement or the
provision of a free appropriate public
education to such a student, unless the
Section 6 School Arrangement and a parent
of the student agree otherwise, the student
shall remain in his or her present educational
placement, subject to the disciplinary
procedures prescribed in this part.

8. If a preschool child or child with a
disability, without a current IEP, who is
entitled to receive educational instruction

from a Section 6 School Arrangement is
applying for initial admission to a Section 6
School Arrangement, that student shall enter
that Arrangement on the same basis as a
student without a disability.

9. The parent of a preschool child or child
with a disability or a Section 6 School
Arrangement employee may file a written
communication with the Section 6 School
Arrangement Superintendent about possible
general violations of this part or Pub, L. 101-
476, as amended. Such communications will
not be treated as complaints under appendix
C of this part.

G. Disciplinary Procedures

1. All regular disciplinary rules and
procedures applicable to students receiving
educational instruction in the Section 6
School Arrangements shall apply to
preschool children and children with
disabilities who violate school rules and
regulations or disrupt regular classroom
activities, subject to the provisions of this
section.

2. The appropriate CSC shall determine
whether the conduct of a preschool child or
child with a disability is the result of that
disability before the long-term suspension
(10 consecutive or cumulative days during
the school year) or the expulsion of that
student.

3. If the CSC determines that the conduct
of such a preschool child or child with a
disability results in whole or part from his or
her disability, that student may not be subject
to any regular disciplinary rules and
procedures; and

a. The student’s parent shall be notified in
accordance with this part of the right to have
an [EP meeting before any change in the
student’s special education placement. (A
termination of the student’s education for
more than 10 days, either camulative or
consecutive, constitutes a change of
placement.)

b. The Section 6 School Arrangement CSC
or another authorized school official shall
ensure that an IEP meeting is held to
determine the appropriate educational
placement for the student in consideration of
his or her conduct before the tenth
cumulative day of the student’s suspension
or an expulsion.

4. A preschool child or child with a
disability shall neither be suspended for
more than 10 days nor expelled, and his or
her educational placement shall not
otherwise be changed for disciplinary
reasons, unless in accordance with this
section, except that:

a. This section shall be applicable only to
preschool children and children determined
to have a disability under this part.

b. Nothing contained herein shall prevent
the emergency suspension of any preschool
child or child with a disability who
endangers or reasonably appears to endanger
the health, welfare, or safety of himself or
herself, or any other student, teacher, or
school personnel, provided that:

(1) The appropriate Section 6 School
Arrangement CSC shall immediately meet to
determine whether the preschool child’s or
child’s conduct results from his or her
disability and what change in special

education placement is appropriate for that
student.

(2) The child’s parent(s) shall be notified
immediately of the student’s suspension and
of the time, purpose, and location of the CSC
meeting and their right to attend the meeting.

(3) A component is included in the IEP that
addresses the behavioral needs of the
student.

(4) The suspension of the student is only
effective for the duration of the emergency.

Appendix C to Part 80—Hearing Procedures

A. Purpose

This appendix establishes adjudicative
requirements whereby the parents of infants,
toddlers, preschool children, and children
who are covered by this part and, as the case
may be, the cognizant Military Department or
Section 6 School System are afforded
impartial due process hearings and
administrative appeals on the early
intervention services or identification,
evaluation, and educational placement of,
and the free appropriate public education

,provided to, such children by the Department
of Defense, in accordance with Pub. L. 101-
476, as amended, 20 U.S.C. 1401 et seq.; Pub.
L. 81-874, sec. 6, as amended, 20 U.S.C. 241;
Pub. L. 97-35, sec. 505(c), 20 U.S.C. 241 note;
and Pub. L. 102-119, sec. 23, 20 U.S.C.
241(a).

B. Administration

1. The Directorate for Industrial Security
Clearance Review (DISCR) shall have
administrative responsibility for the
proceedings authorized by this appendix.

2. This appendix shall be administered to
ensure that the findings, judgments, and
determinations made are prompt, fair, and
impartial.

3. Impartial hearing officers, who shall be
DISCR Administrative Judges, shall be
appointed by the Director, DISCR, and shall
be attorneys who are independent of the
Section 6 School System or the Military
Department concerned in proceedings
conducted under this appendix. A parent
shall have the right to be represented in such
proceedings, at no cost to the government, by
counsel and by persons with special
knowledge or training with respect to the
problems of individuals with disabilities.
DISCR Department Counsel normally shall
appear and represent the Section 6 School
System in proceedings conducted under this
appendix, when such proceedings involve a
preschool child or child. When an infant or
toddler is involved, the Military Department
responsible under this part for delivering
early intervention services shall either
provide its own counsel or request counsel
from DISCR.

C. Mediation

1. Mediation can be initiated by either a
parent or, as appropriate, the Military
Department concerned or the Section 6
School System to resolve informally a
disagreement on the early intervention
services for an infant or toddler or the
identification, evaluation, educational
placement of, or the free appropriate public
education provided to, a preschool child or
child. The cognizant Military Department,
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rather than the Section 6 School System,
shall participate in mediation involving early
intervention services. Mediation shall consist
of, but not be limited to, an informal
discussion of the differences between the
parties in an effort to resolve those
differences. The parents and the appropriate
school or Military Department officials may
attend mediation sessions.

2. Mediation must be conducted,
attempted, or refused in writing by a parent
of the infant, toddler, predchool child or
child whose early intervention or special
education services (including related
services) are at issue before a request for, or
initiation of, a hearing authorized by this
appendix. Any request by the Section &
School System or Military Department for a
hearing under this appendix shall state how
this requirement has been satisfied. No
stigma may be attached to the refusal of a
parent to mediate or to an unsuccessful
attempt to mediate.

D, Practice and Procedure
1. Hearing

a. Should mediation be refused or
otherwise fail to resolve the issues on the
provision of early intervention services or a
free, appropriate public education to a
disabled infant, toddler, preschool child or
child or the identification, evaluation, or
educational placement of such an individual,
the parent or either the school principal, on
behalf of the Section 6 School System, or the
military medical treatment facility
commander, on behalf of the Military
Department having jurisdiction over the
infant or toddler, may request and shall
receive a hearing before a hearing officer to
resolve the matter. The parents of an infant,
toddler, preschool child or child and the
Section 6 School System or Military
Department concerned shall be the only
parties to a hearing conducted under this
Appendix.

b. The party seeking the hearing shall
submit a written request, in the form of a
pelition, setting forth the facts, issues, and
proposed relief, to the Director, DISCR. The
petitioner shall deliver a copy of the petition
to the opposing party (that is, the parent or
the school principal, on behalf of the Section
6 School System, or the military medical
treatment facility commander, on behalf of
the Military Department), either in person or
by first-class mail, postage prepaid. Delivery
is complete upon mailing. When the Section
6 School Systern or Military Department
petitions for a hearing, it shall inform the
other parties of the deadline for filing an
answer under paragraph D.1.c. of this
appendix, and shall provide the other parties
with a copy of this part.

c. An opposing party shall submit an
answer to the petition to the Director, DISCR,
with a copy to the petitioner, within 15
calendar days of receipt of the petition. The
answer shall be as full and complete as
possible, addressing the issues, facts, and
proposed relief. The submission of the
answer is complete upon mailing.

d. Within 10 calendar days after receiving
the petition, the Director, DISCR, shall assign
@ hearing officer, who then shall have
lurisdiction over the resulting proceedings.

The Director, DISCR, shall forward all
pleadings to the hearing officer.

e. The questions for adjudication shall be
based on the petition and the answer,
provided that a party may emend a pleading
if the amendment is filed with the hearing
officerand is received by the other parties at
least 5 calendar days before the hearing.

f. The Director, DISCR, shall arrange for the
time and place of the hearing, and shall
provide administrative support. Such
arrangements shall be reasonably convenient
to the parties. Y

8- The purpose of a hearing is to establish
the relevant facts necessary for the hearing
officer to reach a fair and impartial
determination of the case. Oral and
documentary evidence that is relevant and
material may be received. The technical rules
of evidence shall be relaxed to permit the
development of a full evidentiary record,
with the Federal Rules of Evidence (28
U.S.C.) serving as a guide.

h. The hearing officer shall be the
presiding officer, with judicial powers to
manage the proceeding and conduct the
hearing. Those powers shall include the
authority to order an independent evaluation
of the child at the expense of the Section 8
School System or Military Department
concerned and to call and question
witnesses,

i. Those normally authorized to attend a
hearing shall be the parents of the individual
with disabilities, the counsel and personal
representative of the parents, the counsel and
professional employees of the Section 6
School System or Military Department
concerned, the hearing officer, and a person
qualified to transcribe or record the
proceedings. The hearing officer may permit
other persons to attend the hearing,
consistent with the privacy interests of the
parents and the individual with disabilities, '
provided the parents have the right to an
open hearing upon waiving in writing their
privacy rights and those of the individual
with disabilities.

J- A verbatim transcription of the hearing
shall be made in written or electronic form
and shall become a permanent part of the
record. A copy of the written transcript or
electronic record of the hearing shall be made
availeble to a parent upon request and
without cost. The hearing officer may allow
corrections to the written transcript or
electronic recording for the purpose of
conforming it to actual testimony after
adequate notice of such changes is given to
all parties.

k. The hearing officer’s decision of the case
shall be based on the record, which shall
include the petition, the answer, the written
transcript or the electronic recording of the
hearing, exhibits admitted into evidence,
pleadings or correspondence properly filed
and served on all parties, and such other
matters as the hearing officer may include in
the record, provided that such matter is made
available to all parties before the record is
closed under paragraph D.1.m. of this
appendix.

L. The hearing officer shall make a full and
complete record of a case presented for
adjudication.

m. The hearing officer shall decide when
the record in a case is closed.

n. The hearing officer shall issue findings
of fact and render a decision in a case not
later than 50 calendar days after being
assigned to the case, unless a discovery
request under section D.2. of this appendix
is pending.

2. Discovery

a. Full and complete discovery shall be
available to parties to the proceeding, with
the Federal Rules of Civil Procedure (28
U.5.C} serving as a guide.

b. If voluntary discovery cannot be
accomplished, a party seeking discovery may
file a motion to accomplish discovery,
provided such motion is founded on the
relevance and materiality of the proposed
discovery to the issues. An order granting
discovery shall be enforceable as is an order
compelling testimony or the production of
evidence.

c. A copy of the written or electronic
transcription of a deposition taken by the
Section 6 Schocl System or Military
Department concerned shall be made
available free of charge to a parent.

3. Witnesses; Production of Evidence

a. All witnesses testifying at the hearing
shall be advised that it is a criminal offense
knowingly and willfully to make a false
statement or representation to a Department
or Agency of the United States Government
as to any matter within the jurisdiction of
that Department or Agency. All witnesses
shall be subject to cross-examination by the
parties.

b. A party calling a witness shall bear the
witness' travel and incidental expenses
associated with testifying at the hearing. The
Section 6 School System or Military
Department concerned shall pay such
expenses when a witness is called by the
hearing officer.

c. The hearing officer may issue an order
compelling the attendance of witnesses or the
production of evidence upon the hearing
officer’s own motion or, if good cause be
shown, upon motion of a party.

d. When the hearing officer determines that
a person has failed to obey an order to testify
or to produce evidence, and such failure is
in knowing and willful disregard of the
order, the gearing officer shall so certify,

e. The party or the hearing officer seeking
to compel testimony or the production of
evidence may, upon the certification
provided for in paragraph D.3.d. of this
section, file an appropriate action in a court
of competent jurisdiction to compel
compliance with the hearing officer’s order.

4. Hearing Officer’s Findings of Fact and
Decision

a. The hearing officer shall make written
findings of fact and shall issue a decision
setting forth the questions presented, the
resolution of those questions, and the
rationale for the resolution. The hearing
officer shall file the findings of fact and
decision with the Director, DISCR, with a
copy to the parties.

b. The Director, DISCR, shall forward to the
Director, Section 6 Schools or the Military
Department concerned and the Domestic
Advisory Panel copies, with all personally
identifiable information deleted, of the
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heering officer’s findings of fact and decision
or, in cases that are administratively
appealed, of the final decision of the DISCR
Appeal Board.

c. The hearing officer shail have the
authority to impose financial responsibility
for early intervention services, educational
placements, eveluations, and related services
under his or her findings of fact and decision.

d. The findings of fact and decision of the
hearing officer shall become final unless a
notice of appeal is filed under section F.1. of
this appendix. The Section 6 School System
or Military rtment concerned shall
implement a decision as soon as practicable
after it becomes final.

E. Determination Without Hearing

1. At the request of a parent of the infant,
toddler, preschool chiltrgr child when early
intervention or special educational
(including related) services are at issue, the
requirement for a hearing may be waived,
and the case may be submitted to the hearing
officer on written documents filed by the
parties. The hearing officer shall make
findings of fact and issue a decision within
the period fixed by paragraph D.1.n. of this
appendix.

2. The Section 6 School System or Military
Department concerned may oppose a request
to waive the hearing. In that event, the
hearing officer shall rule on the request.

3. Documents submitted to the hearing
officer in a case determined without a
hearing shall comply with paragraph D.1.g. of
this appendix. A party submitting such
documents shall provide copies to all other
parties.

F. Appeal

1. A party may appeal the hearing officer’s
findings of fact and decision by filing a
written notice of appeal with the Director,
DISCR, within 5 calendar days of receipt of
the findings of fact and decision. The notice
of appeal must contain the appellant’s
certification that a copy of the notice of
appeal has been provided to all other parties.
Filing is complete upon mailing.

2. Within 10 calendar days of the filing of
the notice of appeal, the appellant shall
submit a written statement of issues and
arguments to the Director, DISCR, with a
copy to the other parties. The other parties
shall submit a reply or replies to the Director,
DISCR, within 15 calendar days of receiving
the statement, and shall deliver a copy of
each reply to the appellant. Submission is
complete upon mailing.

3. The Director, DISCR, shall refer the
matter on appeal to the DISCR Appeal Board.
It shall determine the matter, including the
making of interlocutory rulings, within 60
calendar days of receiving timely submitted
replies under section F.2. of this Appendix.
The DISCR Appeal Board may require oral
argument at a time and place reasonably
convenient to the parties.

4. The determination of the DISCR Appeal
Board shall be a final administrative decision
and shall be in written form. It shall address
the issues presented and set forth a rationale
for the decision reached. A determination
denying the appeal of a parent in whole or
in part shall state that the parent has the right

under Pub. L. 101-476, as amended, to bring
a civil action on the matters in dispute in a
district court of the United States without
regard to the amount in controversy.

5. No provision of this part or other DoD
guidance may be construed as conferring a
further right of administrative review. A
party must exhaust all administrative
remedies afforded by this appendix before
seeking judicial review of a determination
made under this appendix.

G. Publication and Indexing of Final
Decisions

The Director, DISCR, shall ensure that final
decisions in cases arising under this
appendix are published and indexed to
protect the privacy rights of the parents who
are es in those cases and the children of
such parents, in accordance with 32 CFR part
310.

Dated: September 30, 1993.
L.M. Bynum,
Alternate OSD Federal Register Ligison
Officer, Department of Defense.
[FR Doc. 93-24414 Filed 10-5-93; 8:45 am]
BILLING CODE 5000-04-M

32 CFR Part 86
[DoD Instruction 1402.5)

Criminal History Background Checks
on Individuats in Child Care Services

AGENCY: Department of Defense.
ACTION: Interim final rule.

SUMMARY: This interim final rule is
being issued to implement section 231
of the “Crime Control Act of 1990,”
Public Law 101-647, as amended by
section 1094(a) of the “National Defense
Authorization Act for Fiscal Years 1992
and 1993,” Public Law 102-190
(codified at 42 U.S.C. 13041). This rule
establishes policy and uniform
procedures for conducting criminal
history background checks of prescribed
DoD personnel and applicants who are
or, if hired, would be involved in a
provision of child care services,
pursuant to the statutory authorities
cited above.

DATES: Effective January 19, 1993.
Written comments must be received by
November 5, 1993.

ADDRESSES: Forward comments to:
Office of Family Policy, Support and
Services, Office of the Assistant
Secretary of Defense (Personnel and
Readiness), 4015 Wilson Blvd., Ballston
Center Tower 3, room 911, Attention:
Dr. JanaLee L. Sponberg, Arlington, VA
22203.

FOR FURTHER INFORMATION CONTACT:

Dr. JanaLee L. Sponberg, at telephone
number (703}-696—4555.
SUPPLEMENTARY INFORMATION: This
interim final rule is issued to comply

with a statutory requirement and to
permit DoD Components te issue
consistent implementing guidance. The
Department of Defense invites public
comments on this interim final rule. It
shall consider those comments in
deciding whether, and, if so, how to
amend this rule.

Executive Order 12291, “Federal
Regulation™

It is hereby determined that 32 CFR
part 86 is not a major rule. The rule does
not:

(1) Have an annual effect on the
economy of $100 million or more;

(2) Cause a major increase in costs or
prices for consumers, individual
industries, Federal, State or local
government agencies, or geographic
regions; or

(3) Have a significant adverse effect
on competition, employment,
investment, productivity, or innovation.

Public Law 96-354, “Regulatory
Flexibility Act”

It is hereby certified that this rule is
not subject to the Regulatory Flexibility
Act (5 U.S.C. 601) because this guidance
instructs the Department to conduct the
required criminal history background
checks for the small businesses. The
primary effect on small businesses will
be a reduction in administrative costs
and other burdens resulting from the
simplification and clarification of
certain policies and at the elimination of
policy differences among the Federal
agencies promulgating this interim final
rule.

Public Law 86-511, “Paperwork
Reduction Act"

It is hereby certified that 32 CFR part
86 does not impose any reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501-3520).

List of Subjects in 32 CFR Part 86
Child Care; Security.
Accordingly, title 32, subchapter B, is

amended to add part 86 to read as
follows:

PART 86—CRIMINAL HISTORY
BACKGROUND CHECKS ON
INDIVIDUALS IN CHILD CARE
SERVICES

Sec.

86.1
86.2
86.3
86.4
86.5
86.6

Applicability,

Definitions.

Policy.

Responsibilities.

Procedures.

Appendix A to Part 86—Criminal History
Background Check Procedures
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Appendix B to Part 86—Criteria For Criminal
History Background Check
Disqualifications

Appendix C to Part 86—State Information
Authority: 42 U.S.C. 13041.

§86.1 Purpose.

This part: (a) Implements Public Law
101-647, section 231 and Public Law
102-190, section 1094.

(b) Requires procedures for existing
and newly hired individuals and :
includes a review of personnel and
security records to include a Federal
Bureau of Investigation (FBI) fingerprint
check and State Criminal History
Repositories (SCHR) checks of
residences listed on employment or
certification applications.

(c) Establishes policy, assigns
responsibilities, and prescribes
procedures for criminal history
background checks for all existing and
newly hired individuals involved in the
provision of child care services as
Federal employees, contractors, or in
Federal facilities to children under the
age of 18. The checks are required of all
individuals in the Department of
Defense involved in providing child
care services defined in Public Law
101-647, and for policy reasons, those
categories of individuals not expressly
governed by the statute.

(d) Allows the Department to
provisionally hire such individuals

before the completion of a background 4

check. However, at all times while
children are in the care of that
individual, the child care provider must
be within sight and under the
supervision of a staff person whose
background check has been successfully
completed. Healthcare personnel shall
comply with guidance provided in the
Memorandum from the Assistant
Secretary of Defense for Health Affairs
(ASD(HA))1, April 20, 1992.

(¢) Includes all individuals providing
child care services to children in
accordance with 32 CFR part 310,
Federal Personnel Manual (FPM) 2, 32
CFR part 154, DoD Directive 6400.13,
DoD Instruction 6060.2 4, DoD
Instruction 6400.2 5, DoD Directive
1400.13 6, 32 CFR part 68, DoD Directive

! Copies may be obtained from OASD(HA) Room
3E346, The Pentagon, Washington, DC 220301~
1200,

*Copies may be obtained from a Federal
Rgl'gosi!ary Library, or a Federal Agency Personnel

tice,

*Copies may be obtained from the National
Technical Information Service, 5285 Port Royal,
Springfield, VA 22161,

“See footnote 3 to § 86.1(e).

*See footnote 3 to § 86.1(e).

*See footnote 3 1o §86.1(e),

6025.117, DoD Directive 1015.18, and
32 CFR part 212.

§86.2 Applicability.

This part applies to the Office of the
Secretary of Defense, the Military
Departments, the Chairman of the Joint
Chiefs of Staff and the Joint Staff, the
Unified and Specified Commands, the
Inspector General of the Department of
Defense, the Defense Agencies, and the
DoD Field Activities (hereafter referred
to collectively as “the DoD
Components™),

§86.3 Definltions.

Terms used in this part are defined as
follows.

(a) Appropriated Fund (APF)
Employees. Personnel hired by DoD
Components with appropriated funds as
defined in the FPM, Chapter 731. This
includes temporary employees, 18 years
old or older, who work with children.

(b) Care provider. As defined in
Public Law 101-647, section 231 and
Public Law 102-190, section 1094.
Providers included are current and
prospective individuals hired with APF
and nonappropriated funds (NAF) for
education, treatment or healthcare,
child care or youth activities,
individuals employed under contract
who work with children and those who
are certified for care. Care providers are
individuals working within programs
that include alphabetically: Child
Development Programs, DoD
Dependents Schools, DoD-Operated or
-Sponsored Activities, DoD Section 6
School Arrangements, Foster Care,
Private Organizations on DoD
Installations, and Youth Programs.
Background checks are required for all
civilian and military providers (except
military health care providers) involved
in child care services who have regular
contact with children.

(c) Child. An unmarried person,
whether natural child, adopted child,
foster child, stepchild, or ward, who is
a family member of a military member
or DoD civilian or their spouse, and who
is under the age of 18 years; or is
incapable of self support because of a
mental or physical incapacity and for
whom treatment is authorized in a
medical facility of the Military Services,
ad defined in DoD Directive 6400.1.

(d) Child abuse and/or neglect. The
physical injury, sexual maltreatment,
emotional maltreatment, deprivation of
necessities, or other maltreatment of a
child. The term encompasses both acts
and omissions on the part of a

7 See footnote 3 to § 86.1(e).
#See footnote 3 to §86.1(e).

responsible person, as defined in DoD
Directive 6400.1.

(e) Child care services. DoD personnel
and contractors who are involved in any
of the following: “Child protective
services (including the investigation of
child abuse and neglect reports), social
services, health and mental health care,
child (day) care, education (whether or
not directly involved in teaching), foster
care, residential care, recreational or
rehabilitative programs, and detention,
correctional, or treatment services,” as
defined in Public Law 101-647, section
231.

(f) Child Development Center (CDC).
An installation facility or part of a

facility used for child care operated

under the oversight of Component’s
Child Development Programs (CDPs)
and as defined in DoD Instruction
6060.2.

(g) Child Development Programs
(CDPs). Programs g)r dependents of DoD
personnel provided in CDCs, family
child care (FCC) homes, and alternative
child care options. The care provided is
on a full-day, part-day, or hourly basis.
Care is designed to protect the health
and safety of children and promote their
physical, social, emotional, and
intellectual development, as defined in
DoD Instruction 6060.2.

(h) Child sexual abuse. Employment,
use, persuasion, inducement,
enticement, or coercion of any child to
engage in, or having a child assist any
other person to engage in, any sexually
explicit conduct (or any simulation of
such conduct) or the rape, molestation,
prostitution, or any other such form of
sexual exploitation of children, or incest
with children. All sexual activity
between an offender and a child, when
the offender is in a position of power
over the child, is considered sexual
maltreatment, as defined in DoD
Instruction 6400.2,

(i) Criminal history background
check. An investigation based on
fingerprints and other identifying
information obtained by a law
enforcement officer conducted through
the Federal Bureau of Investigation-
Identification Division (FBI-ID) and
SCHR of all States that an employee or

rospective employee list as current and

ormer residences on an employment
application initiated through the
personnel programs of the applicable
Federal Agencies, as defined in Public
Law 101-647 or through the personnel
program of a given government
contractor.

(j) Defense Clearance and
Investigations Index (DCII). The central
DoD record of investigative files and
adjudicative actions such as clearances
and access determinations, revocations,
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and denials concerning military, (2) Clinical support staff. Clinical costs and remarks, is listed in appendix
civilian, and contract personnel. providers not granted defined clinical C to this part.

(k) DoD Dependents Schools (DoDDS). privileges to include residents, (bb) Supervision. Refers to having
Schools operated by the Department of  registered nurses, licensed practical temporary responsibility for children in
Defense for minor dependents of nurses, nursing assistants, play child care services, and temporary or
military members or DoD civilians therapists, and technicians, and defined permanent authority to exercise
assigned to duty in foreign countries, as  in DoD Directive 6025.11. direction and control by an individual
defined in DoD Directive 1400.13. (s) Installation Records Check (IRC). over an individual whose required

(1) DoD-operated or -sponsored An investigation conducted through the background checks have been initiated
activity. A contracted entity authorized  records of all installations of an but not completed. ‘
by appropriate DoD officials to perform  individual’s identified residences for icc) Temporary employees. This
child care, education, treatment, or the preceding 2 years before the date of ~ category includes nonstatus X
supervisory functions on DoD- the application. This record check shall appointments to a competitive service
controlled property. Examples include - include, at a minimum, police (base position for a specified period, not to
but are not limited to CDPs, FCC and/or military police, security office, or 9’_(098d a year. :I‘his includes summer
Programs, Medical Treatment Facilities, criminal investigators or local law hires, student interns, and NAFI flexible
DoDDS, DoD Section 6 Schools, and enforcement) local files check, Drugand ~ category employees. AL
Youth Programs. Alcohol Program, Family Housing, (dd) Volunteer activities. Activities

(m) DoD Section 6 Schools. The Medical Treatment Facility for Family =~ where individuals offer assistance on en
educational arrangements made for the = Advocacy Program to include Service unpaid basis in child and youth
provision of education to eligible Central Registry records and mental programs or other activities on DoD
dependent children by the Department  health records, and any other record installations. Examples include sports
of Defense under Public Law 81-874, checks as appropriate, to the extent programs, religious programs, scouting
section 6, as defined in 32 CFR part 68, permitted by law. programs, and prescheols sponsored by
in the Continental United States, (t) National Agency Check (NAC). As  Private parent cooperatives or other
Alaska, Hawaii, Puerto Rico, Wake defined in 32 CFR part 154. associations conducted on the
Island, Guam, American Samoa, the (u) National Agency Check and installation. =
Northern Mariana Islands, and the Inquiries (NACI). As defined in the (ee) Volunteers. Individuals who offer
Virgin Islands. FPM, Chapters 731 and 736. prc;%-a;’n afhsnstanoe on ‘g‘o ‘ll)'}Pmd basn;.

(n) Family Child Care (FCC). Quarters-  (v) Nonappropriated Fund (&) Yoath programs, R eare
based child care provided in Instrumentalities (NAFI) Employees. feiavitnts eyen}s.fservnc_es. d
Government-owned or -leased quarters, Personnel hired by the DoD PP(?OX.%‘“';'%’."’ OSERREN, 0 th
in which care is provided on a regular Components, compensated from NAF] ~ 1¢ivicua tlas;lstarl)ce respo;lswe.tcl) g
basis for compensation, usually for more funds as defined in DoD Directive recre}:]atllo nal 1 s dopr?ental s :gcdla 't
than 10 hours a week per child, toone  1015.1. This includes temporary REYIOI0p AL RNE GRS e aa t

: ! : ligible children and youth. Includes
or more (up to six) children, including = employees, 18 years old or clder, who elig b4

the provider's own children under 8 work with children. bet;(:nla.gnd aﬂgr schoot programs a8 well
years of age, as defined in DoD (w) Private Organizations on DoD Y T I
Instruction 6060.2 Installations. A nongovernmental entity §856.4 Policy.

(o) Foreign National Employees authorized by the Department of Iti i .
Overseas. Non-U.S. citizens hired by the Defense to perform child care services, (;)13 ggﬁﬂm:ﬁia‘;fmm ggl:lcy -
Department of Defense for employment  education, or supervisory functions comprehensive process for screening
on an overseas installation. with children on DoD-controlled applicants for positions involving child
(p) Foster care. A voluntary or court-  property, as defined in 32 CFR part 212. care services on DoD installations and
mandated program that provides 24- Examples include religious groups and i DoD activities.
hour care and supportive services in a associations, such as scouts. (b) Provide fair, impartial, and
family home or group facility for (x) Respite care. Provides short-term  equitable treatment before an individual
children who cannot be properly cared  child care and supportive servicesina  may be deemed suitable to serve as an
for by their own family. family home or group facility for - employee, a certified care provider, a
(g) Government-contracted care children to relieve stress, prevent child  specified velunteer position, or as an
providers. An individual or a group of  abuse, and promote family unity for a individual employed under contract in
individuals hired under a Government parent, foster parent, guardian, or family activities covered by this part, 32 CFR
contract to provide instruction, child member. part 310, Federal Personnel Manual
care services, healthcare, or youth (y) Regular contact. Responsible fora  (FPM), 32 CFR part 154, DoD Directive
services. FCC providers are not child or with access to children on a 6400.1, DoD Instruction 6060.2, DoD
considered contracted Government frequent basis as defined by the Instruction 6400.2, DoD Directive
employees for this part. Component. 1400.13, 32 CFR part 68, DoD Directive
(r) Healthcare personnel. Personnel (z) Specified volunteer position. A 6025.11, DoD Directive 1015.1, and 32
involved in the delivery of healthcare to  position, designated by the DoD CFR part 212 by conducting a thorough
children under the age of 18 on a Com[imnent Head or designee, such as review of all appropriate records as
frequent and regular basis. See ASD(HA) installation commander, requiring an described in this part.
memorandum dated April 20, 1892. installation record check because of the (c) Protect children by denying or
(1) Medical and dental care staff. nature of the volunteer work in child removing from employment, contract, or
Physicians, dentists, nurse practitioners, care services. volunteer status any applicant or
clinical social workers, clinical (aa) State Criminal History Repository current employee who is determined
psychologists, physicians’ assistants, (SCHR). The State’s central record of unsuitable to provide child care services
physical therapists, and speech investigative files. State information, because derogatory information is
pathologists. including addresses, phone numbers, contained in a suitability investigation.
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(d) Ensure than an individual is
advised of proposed disciplinary action,
decertification, or refusal to hire by the
hiring authority or designee if
disqualifying derogatory information is
contained in a suitability investigation.
The individual is given the opportunity
to challenge the accuracy and
completeness of reported information.

(e) Foster cooperation among the DoD
Components, other Federal Agencies,
State and county agencies, and other
civilian authorities in conducting
criminal history background checks,

§86.5 Responsibilities.

(a) The Assistant Secretary of Defense
for Personnel and Readiness shall: (1)
Develop policy for conducting criminal
history background checks on
individuals seeking positions involving
child care services.

(2) Monitor compliance with this part.

(3) Coordinate oversight of criminal
history background checks as specified
under this part.

(b) The I-Feads of the DoD Components
shall: (1) Develop procedures to ensure
compliance with the requirements of
this part, in accordance with appendix
A to this part.

(2) Provide oversight of process and
procedures to conduct criminal history
background checks to include
assignment of proponency.

(3) Provide technical support and
resources as required.

(4) Coordinate participation of
specific organizations within the DoD
Component involved in the conduct of
the checks:

(5) Ensure that applicants and
employees are made aware of their
rights under 32 CFR part 310 including
the right to challenge accuracy of
records.

(6) Maintain the records of all
individuals hired, certified, or
employed under contract for positions
that involve child care services for 2
years following termination of their
service.

(7) Establish a mechanism to evaluate
all adverse information resulting from
criminal history background checks,
using the criteria in appendix B to this
part. Final suitability decisions are
made by the DoD Component Head or
designee.

§86.6 Procedures.

The records of all existing employees
and applicants for positions in child
care services are reviewed by the
Component designee according to the
procedures prescribed in appendix A to
this part.

Appendix A to Part 86—Criminal Hist
Background Check Procedures ¥

This appendix establishes the procedures
for conducting criminal history background
checks on existing and newly hired
individuals required by Public Law 101-647,
section 231 and l:lublic Law 102-190, sectiotll
1084. Background checks are required for al
civilian providers involved in child care
services who have regular contact with
children. The categories of providers include
current and prospective individuals hired
with APF and NAFI funds for education,
treatment or healthcare, child care or youth
activities, and individuals employed under
contract involved in the provision of child
care services. In addition to the mandates of
Public Law 102-190, section 1094, the
Department of Defense requires that military
members (except healthcare personnel),
foster or respite care providers, PCC
providers and family members, and specified
volunteers shall have checks specified in this
part.

A. Conducting Checks

Component designees shall notify existing
and newly hired individuals and contractors
of the requirement for a review of personnel
and security records to include an FBI
fingerprint check and SCHR checks of
residences listed on employment and
security applications.

1. Fingerprint Check. Law enforcement
personnel shall forward completed forms
through channels to the Office of Personnel
Management (OPM) or Defense Investigative
Service (DIS) for processing of FBI fingerprint
forms.

2. State Criminal History Repository
(SCHR) Check. DoD Installation-level
personnel offices, in collaboration with law
enforcement and security personnel, shall
process State criminal history background
checks for employment and shall ordinarily
communicate in writing with each State
identified in appendix B to part 86, providing
full identifying information on each
applicant and request confirmation that the
individual has not been convicted in that
State of a sex crime, an offense involving a
child victim, a drug felony, or a violent
crime. The DoD Component Heads may
establish alternate procedures for conducting
SCHR checks; e.g., a computerized, written,
or telephonic check. The DoD Components
are not required to wait longer than 60 days
from the date of the request for a response
from the SCHR personnel before taking
action on a particular application.
Authorities will depend on FBI fingerprint
check validation if States do not respond.

3. Installation Record Checks (IRC).
Consists of a local record check on an
individual for a minimum of 2 years before
the date of the application. This record check
shall include, at a minimum, police (base
and/or military police, security office,
criminal investigators, or local law
enforcement) local files checks, Drug and
Alcohol Program, Family Housing, Medical
Treatment Facility for Family Advocacy
Program Service Central Registry records and
mental health records, and any other record
checks as appropriate to the extent permitted
by law. A Service DCII may be conducted.
The IRC shall be conducted by DoD
Component personnel at the installation

level. An IRC will be completed on
individuals with a DoD affiliation such as
living or working on an installation or.is
active duty member or family member.
Individuals without DoD affiliation have no
installation system of records to check and an
IRC is not completed. Upon favorable
completion of the IRC, an individual may be
selected and provide child care services
under line of sight supervision until the
required background checks are completed.

B. Applicants

1. Appropriated Fund (APF) Applicants

a. Except as otherwise provided in this
subsection, the DoD Components shall
process APF applicants using currently
established procedures for completing
background checks described in 32 CFR part
310. APF applicants must complete a SF-
171, “Application for Federal Employment,”
and attach an SF-87, “Fingerprint Chart,”
completed by a law enforcement officer; and
an SF-85P, “Questionnaire for Public Trust
Positions” (Annotate Block “B” with code
03), for conduct of a NACL. The package shall
be forwarded to the OPM.

b. The DoD Components shall assign
responsibility for conducting the criminal
history background checks imugh the SCHR
to Fersonnel offices working with law
eniorcement or investigative agencies. They
shall conduct checks in all States that an
employee or prospective employee lists as
current and former residences in an
employment or security application. It is
deemed unnecessary to conduct checks
before 18 years of age because juvenile
records are unavailable. If no response is
received from the State(s) within 60 days,
determinations based upon the FBI report
may be made. Responses received after this
determination has been made must be
provided to the determining authority.

¢. Under Public Law 102-190, section
1094, the DoD Components may employ an
individual pending completion of successful
background checks described in Public Law
101-647, section 231. If an individual is so
employed, at dll times while children are in
the care of that individual, he or she must be
within sight and under the supervision of an
individual whose background checks have
been completed, with no derogatory reports.

d. Once it is clear that no derogatory
information exists, line of sight supervision
is terminated by the designee. If a derogatory
report exists, Component personnel
procedures shall prescribe appropriate action
consistent with the criteria contained in this
part.

2. Nonappropriated Fund Instrumentalities
(NAFI) Applicants

a. Except as otherwise provided in this
subsection, the DoD Comgmentg shall
process NAFI applicants following
established procedures for completing
background checks. NAFI applicants must
complete a DD Form 3982 “Department of
Defense National Agency Questionnaire,”
with reason for request identified as OTHER
and annotated as CHILD CARE, and FD Form
258, “FBI Applicant Fi rint Card.”
Fingerprints shall be taken by the local law
enforcement organization personnel and
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together with the DD Form 398-2 shall be
forwarded to: Defense Investigative Service,
Personnel Investigations Center, P.O, Box
1083, Baltimore, MD 21203-1083.

b. The DoD Components shall follow the
procedures in the FPM, Chapter 731 and 736
and in paragraph B.1.b.,c., and d. of this
appendix to obtain fingerprints for the FBI,
conduct criminal history background checks
through the SCHR, and maintain
employment of individuals pending the
successful completion of the background
checks.

3. Foreign National Employees Overseas

Foreigh national employees overseas,
while not expressly included within the law,
are subject to the following record checks or
those equivalent in scope to checks
conducted on U.S. citizens:

a. Host-government law enforcement and
security agency checks at the city, State
(province), and national level, whenever
permissible by the laws of the host
government.

b. Defense Central Investigative Index
(DCI).

c. FBI checks (when information exists
regarding residence by the individual in the
United States for 1 year or more since age
18).

d. When permissible by the laws of the
host government, host-government checks are
requested directly by the employing Service
or agency. As an alternative, the DoD
Components may request that overseas
Military Service investigative elements
obtain appropriate host-government checks.
Where host-nations’ arrangements preclude
comparable criminal history checks, foreign
nationals will not be eligible for employment
in child care services.

4. Temporary Employees

This category includes summer hires,
student interns, and NAFI flexible category
employees. Background checks for these
individuals are processed according to
funding source; i.e., for APF employees (to
OPM) or NAFI employees (to DIS).
Installation designated points of contact shall
notify applicants of report disposition.

5. Healthcare Personnel

This category includes civilian personnel
involved in the delivery of healthcare,
Within the context of such medical care, line
of sight supervision must be viewed through
the prism of existing medical quality
assurance, clinical privileging, and licensure
directives, which require pre-employment
screens, enhanced sumilfanoe of new
employees, and ongoing monitoring of the
performance of all healthcare providers.
These programs are inherent to both quality
medical care and patient safety and are
adequate and equivalent mechanisms for the
sight and supervision requirements in

ph B.1.c. and d. of this appendix. It
should be noted that these quality assurance
programs are not sufficient in and of
themselves under Public Law 101-647,
section 231. Therefore, the required FBI
fingerprint check and the SCHR check must
be completed as expeditiously as possible,

C. Current Employees

All currently employed individuals
covered by this part shall have the FBI
fingerprint and criminal history background
check as described in Public Law 101-647,
section 231, If the results of such checks, to
include the SCHR, cannot be confirmed
lhrough an examination of available local
records, action shall be initiated in
accordance with paragraph B.1. of this
appendix for APF employees and paragraph
B.2. of this appendix for NAFI employees,
and with paragraph D, of this appendix for
individuals employed under contract. The
SCHR checks are conducted in all cases in
accordance with paragraph A.2. of this
appendix. For the purposes of this part, no
IRC is required for individuals employed
before June 1991.

D. Government Contract Employees

1. Sponsoring activities are responsible for
ensuring that the requirements in this
are included in the statement of work for all
child care programs to be contracted. The
contracting officer is responsible for
performing any action necessary to verify
that services provided by the contractor
conform to contract quality requirements.
Component designees for requiring activities
shall ensure that the statement of work, at a
minimum:

. States that the contractor must ensure its
employees have proper criminal history
bacigmund ch as outlined in this part.

b. States that actual checks are performed
by the Government.

¢. Includes procedures that the contractor
must follow to obtain checks for its
employees; for example, identify the office
where employees report for processing,
identify proper forms to be completed, etc.
Also, identify the DoD Component for billing
purposes, and identify the appropriate
security point of contact or installation
commander as the authorized recipient of
background check results.

d. States that employees may be permitted
to work before completion of background
checks, provided the employee is within
sight of an individual who has successfully
completed a background check.

. States that employees have the right to
obtain a copy of the background check report,
whom they should contact for the copy and
whom to contact for procedures to challenge
the accuracy and completeness of the
information in the report. -

f. Requires that contractor employees who
have previously received a background check
must provide proof of the check or obtain a
new one.

2. Requirements for child care services
must be submitted to the contracting officer
sufficiently in advance of the required
performance start date to provide time for
obtaining background checks. Sponsoring
activities' designees shall coordinate with the
contracting officer as soon as possible after a
requirement for child care services becomes
known.

3. Procedures for obtaining responses for
background checks are the same as those for
NAFI employees and response to derogatory
information will occur through the
appropriate designee and contractor. An IRC

will be performed if the individual is a
military member or family member, or has
worked or lived on a military installation
within 5 years.

E. Other Providers

Criminal history background checks with
the FBI and the States are not required.
Duplication of previous background checks
are not required for personnel where official
records demonstrate that an adequate check
has already been conducted. This category
includes the following:

1. Military Members. These are active duty
individuals (other than healthcare personnel)
who seek to provide child care services as
part of a normal duty assignment or are
involved during off-duty hours. For these
members an IRC and a current security
clearanece meet the requirements of this part.
In the absence of a current security clearance,
a name check of the DCII must be conducted.
When military members are employed in an
APF or a NAFI position they will abide by
background check requirements listed in
paragraphs B.1. and B.2. of this appendix.

2. Foster and Respite Care Providers and
Family Members. These are individuals who
seek to provide foster care or respite child
care within Government-owned or -leased
quarters. The care provider, all other adults,
and each child, age 12 and older, residing
within the applicant's household must
receive an IRC. In addition, the Component
designee must also obtain a name check of
the DCII on all adults.

3. FCC Providers and Family Members.
These are individuals who seek licensing to
provide child care within government-owned
or -leased quarters. The care provider, all
other adults, and each child, age 12 and
older, residing within the applicant's
household receive an IRC. In addition, the
Component designee must obtain a name
check of the DCII on all adults.

4. Specified Volunteers. Installation
commanders shall designate those positions
that are determined to be *'specified.”
Individuals working in specified volunteer
positions will have an IRC check because of
the nature of their work in child care
services, The opportunity for contact may be
extensive, frequent, or over a period of time.
They include, but are not limited to,
positions involving extensive interaction
alone, extended travel, and/or overnight
activities with children. An IRC is required
for volunteers who are active-duty, a family
member, or a DoD civilian overseas. A
volunteer is allowed to work upon
completion of a favorable IRC. Background
checks are not required for volunteers whose
services will be of shorter duration than is
required to perform the background checks
and who are under line of sight supervision
by an individual who has successfully
completed a background check: The
Components are required to provide
additional implementing guidance.

F. Employment Application Requirement

Public Law 101-647, section 231 requires
that each application for employment shall
include a question asking whether the
individual has ever been arrested for or
charged with a crime involving a child, an<
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if 50, requires a description of the disposition
of the arrest or charge. The forms identified
in paragraphs B.1.a. and B.2.a. of this
appendix are signed by the applicant under
penalty of perjury, with the applicable
Federal punishment for perjury stated on the
respective ftlmns. -

1. An applicant’s signature indicates an
undmtanfing of the employer’s obligation to
require a record check as a condition of
employment. Information on background
checks shall be maintained in accordance
with applicable Component implementing
regulations.

2. Payment for the conduct of any criminal
history background check is the
responsibility of the requesting Service or
agency.

3. The results of the background check are
forwarded to the Component designee at the
sending installation for appropriate action. A
derogatory report would include, but not be
limited to, the following applicable crimes:
Any charge or conviction for a sex crime, an
offense involving a child victim, a substance
abuse felony, or a violent crime.

. 4. The hiring authority or designee is
responsible for notifying the individual of a
derogatory report. The individual may obtain
a copy of the criminal history report and has
the right to challenge the accuracy and
completeness of any information contained
in the report through the Privacy

described in 32 CFR part 310. The individual
may provide information concerning positive
mitigating factors for any adverse information
presented.

5. Employees whose criminal history

d checks result in nonselection for
employment or service shall be informed by
the Component designee of the right to an
administrative appeal under 32 CFR part 310.
The individual may appeal with a specific
request such as amendments to the records
or request to file statement disagreeing with
information in the record. If the employee's
request for record information is wgtsed. the
individual is informed of his or her right to
an administrative appeal. As appropriate,
Component designees shall inform
individuals of other avenues available to
resolve matters of concern such as an
administrative or negotiated grievance
procedures. If the employee remains
dissatisfied, he or she may seek a review. The
Department of Defense recognizes the privacy
interests and rights of all applicants and
employees, and its own responsibility in
ensuring a safe and secure environment for
children within DoD activities or private
organizations on DoD installations.

G. Record Re-Verification

This procedure consists of an IRC and a
DCIF name check and is required by the
Component designee at a minimum every 5
years for all employees providing child care
services and covers the time period since the
completion of the last background check.
NAFI employees who change duty stations
will complete a new investigation when
considered for employment. A new
investigation is required by the Department
of Defense if a break in service results in a
time-lapse of more than 2 years. FCC, foster
care and respite care providers, and their

family members will complete an IRC
annually.

H. Supervision

Refers to temporary responsibility for
children in child care services, and relates to
oversight for temporary or permanent
authority to exercise direction and control by
an individual over an individual whose
required d checks have been
initiated but not completed. Use of video
equipment is acceptable provided it is
monitored by an individual who has
successfully completed a background check.

Supervision procedures pending completion

of background checks for healthcare

personnel suggest that the Surgeons General
shall require close clinical supervision and
full compliance with existing DoD Directives,

Instructions, and other guidance (issued by

the Department of Defense and the Military

Department concerned) on quality assurance,

risk management, licensure, employee

orientation, and credentials certification.

These policies rely on process and judgment,

and meet the intent of the “direct sight

supe-vision" provision, affording local
commanders a flexible and reasonable
alternative,

L. Programs. Requirements cover all DoD-
operated activities and private
organizations on DoD installations and
include, but are not limited to:

1, Child Development Programs.

a. Child development centers, part-day
preschools, and enrichment programs.

b. Family child care.

c. Contracted Services, whether personal or
non-personal services.

2. Youth 8.

3. Depenmsl&ools operated by the
Department of Defense.

4. Medical treatment facilities.

5. Other contracted services.

6. Private organizations on DoD
installations.

7. Volunteer activities,

J. Background Check Matrix

This identifies the requirements of this part
for background checks by category of .
personnel. These checks are initiated through
the personnel offices in collaboration with
law enforcement and security personnel.
(Reminder: An IRC may only be completed
on an individual who is a military member
or family member, or who lives or works on
a military installation.)

1. Appropriated Fund (APF) Employees.
FBI, SCHR, and IRC. (SF-171, SF-87, and
SF-85P).

2. Non-appropriated Fund

_Instrumentalities (NAFI) Employees. FBI,

SCHR, and IRC. (DD Form 398-2 and FD
Form 258).

3. Foreign National Employees Overseas,
IRC and local government check.

4. Temporary Employees. FBI, SCHR, and
IRC.

5. Current Employees. FBI and SCHR.

6. Government Contract Employees. FBI,
SCHR, and IRC. :

7. Other Providers.

a. Military Members. Military members
will have an IRC and, if no current security
clesrance exists, a name check of the DCII.

Checks are not required for military
healthcare personnel.

b, Foster and Respite Care Providers and
Family Members (age 12 and older). IRC and
Service DCH (for adults).

c. Family Child Care Providers and Family
Members (age 12 and older). IRC and Service
DCII (for adults).

d. Specified Volunteers. IRC.

The ultimate decision to determine how to
use information obtained from the criminal
history background checks in selection for
positions involving the care, treatment,
supervision, or education of children must
incorporate a common sense decision based
upon all known facts. Adverse information is
evaluated by the DoD Component Head or
designee who is qualified at the appropriate
level of command in interpreting criminal
history background checks. All information
of record both favorable and unfavorable will
be assessed in terms of its relevance,
recentness, and seriousness. Likewise,
positive mitigating factors should be
considered. Final suitability decisions shall
be made by that commander or designee.
Criteria that will result in disqualification of
an applicant require careful screening of the
data and include, but are not limited to, the
following:

A. Mandatory Disqualifying Criteria
Any conviction for a sexual offense, a drug

felony, a violent crime, or a criminal offense
involving a child or children.
B. Discretionary Criteria

1. Acts that may tend to indicate poor
judgment, unreliability, or untrustworthiness
in working with children.

2. Any behavior; illness; or mental,
physical, or emotional condition that in the
opinion of a competent medical authority
may cause a defect in judgment or reliability.

3. Offenses involving assault, battery, or
other abuse of a victim, regardless of age of
the victim.

4. Evidence or documentation of substance
abuse dependency.

5. Illegal or improper use, possession, or
addiction to any controlled or psychoactive
substances, narcotic, cannibas, or other
dangerous drug.

6. Sexual acts, conduct, or behavior that,
because of the circumstances in which they
occur, may indicate untrustworthiness,
unreliability, lack of judgment, or
irresponsibility in working with children.

7. A wide range of offenses such as arson,
homicide, robbery, fraud, or any offense
involving possession or use of a firearm.

8. Evidence that the individual is a fugitive
from justice.

9. Evidence that the individual is an illegal
alien who is not entitled to accept gainful
employment for a position.

10. A finding of negligence in a misha
causing death or serious injury to a child or
dependent person entrusted to their care.

C. Suitability Considerations

In making a determination of suitability,
the evaluator shall consider the following
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additional factors to the extent that these
examples are considered pertinent to the
individual case:

1. The kind of position for which the
individual is applying or employed.

2. The nature and seriousness of the
conduct.

3. The recentness of the conduct.

_ 4. The age of the individual at the time of

the conduct.

5. The circumstances surrounding the
conduct.

6. Contributing social or environmental
conditions.

7. The absence or presence of rehabilitation
or efforts toward rehabilitation.

8. The nexus of the arrests in regard to the
job to be performed.

D. Questions

1. All applications, for each of the
categories of individuals identified in § 86.3,

will include the following questions: “‘Have
you ever been arrested for or charged with a
crime involving a child? Have you ever been
asked to resign because of or been decertified
for a sexual offense? And, if so, “provide a
description of the case disposition.” For FCC,
foster care, and respite care providers, this
question is asked of the applicant regarding
all adults, and all children 12 years and
older, who reside in the household.

2. All applications shall state that the form
is being signed under penalty of perjury. In
addition, a false statement rendered by an
employee may result in adverse action up to
and including removal from Federal service.

3. Evaluation of criminal history
background checks is made and monitored
by qualified personnel at the appropriate
level designated by the Component. Final
suitability decisions are made by the
designee.

Appendix C to Part 96—State Information

All SCHR checks should be accompanied
by the following: 1. State form, if required.

If no State form is required, the request
should be on letterhead, beginning with the
statement that the check is in accordance
with Public Law 101-647. The request must
include full identifying information, such as:
Name, date of birth, social security number,
complete addresses, etc.

2. Fingerprint set if required. Some State
laws require a fingerprint set either on a State
form or forms used by the agency.

3. Release statement signed by the
applicant or employee. If required by the
State, the release must be notarized.

4. Payment for the SCHR check.

5. Self-addressed, stamped envelope.

The following is an updated listing of State
addresses, fees, and other information:

Address

Remarks

State of Alabama, Alabama Dept. of Public Safety, Attn: ABI Division, 5002
Washington Ave., Montgomery, AL 36130.

State of Alaska, Alaska Dept, of Public Safety, Information Systems Section,
5700 Tudor Road, Anchorage, AK 99507.

State of Arizona, Arizona Criminal Justice, Dept. of Public Safety, Informa-
tion Systems Division, PO Box 6638, Phoenix, AZ 80550.

State of Arkansas, Arkansas State Police, PO Box 5901, Little Rock, AR
72215.
State of California, Dept. of Justice, Bureau of Criminal Justice, Identification
and Information Bureau, PO Box 903417, Sacramento, CA 94203-4170.
State of Colorado, Crime Information Center, Colorado Bureau of Investiga-
tion, 690 Kipling Street, #3000, Lakewood, CO 80215.

State of Connecticut, Dept. of State Police, Bureau of Investigation, Building
4, 294 Colony Street, Meriden, CT 06450.

State of Delaware, Delaware State Police-SBl, State Bureau of Investigation,
PO Box 430, Dover, DE 19903.

Washington, DC, Identification and Records Division, Metropolitan Police
Dept., Room 2076, 300 Indiana Avenue, NW., Washington, DC 20001.

State of Florida, Florida Dept. of Law Enforcement, PO Box 1489, Tallahas-
see, FL 32302.

State of Georgia, Georgia Criminal Information Center, PO Box 370748, De-
catur, GA 30037-0748.

State of Hawaii, Criminal Justice Data Center, 465 South King Street, Room.

101, Honolulu, HI 96813.
State of Idaho, Idaho Dept. of Law Enforcement, Criminal Identification Bu-
reau, 6064 Corporal Lane, Boise, ID 83704.

State of lllinois, Bureau of Identification, 260 North Chicago Street, Joliet, IL
60431-1060.
State of Indiana, Indiana State Police, 100 North Senate Avenue, Room 312
Indianapolis, IN 46204. -
State of lowa, Commissioner Paul H. Wieck |l, lowa Dept. of Public Safety,
Wallace State Office Building, Des Moines, IA 50319.

State of Kansas, Kansas Bureau of Investigation, 1620 Southwest Tyler, To-
peka, KS 66612.

State of Kentucky, Kentucky State Police Records, State Office Building,
1250 Louisville Road, Frankfort, KY 40601.

State of Louisiana, Louisiana State Police, Department of Public Safety, PO
Box 66614, Baton Rouge, LA 70896.

State of Maine, State Bureau of Investigation, Department of Public Safety,
Maine State Police, 36 Hospital Street, Augusta, ME 04333.

State of Maryland, Criminal Justice Information Service, Central Repository,
Building G4, 1201 Reistertown Road, Pikesville, MD 21208.

State of Massachusetts, Executive Office of Public Safety, Criminal History
Systems Board, 1010 Commonwealth Avenue, Boston, MA 02215,

State of Michigan, Michigan State Police, FOI Unit, 7150 Harris Drive, Lan-
sing, Mi 48913.

Name check, COMM: 205-242-4372.

Fingerprints required, reason for request required
(comply with Pub. L.), name and address au-
thorized request and receive SCHRC, COMM:
907-269-5511.

Limited release, callwrite, write for information.
COMM: 602-223-2229. ’

Name check, written consent required, COMM:
501-221-8233.

Fingerprints required, COMM: 916-739-2786.

Write/call for form, name check, COMM: 303-239-
4222/4229.

Name check, written consent required, copy of
Pub. L. required, COMM: 203-238-6155.

Fingerprints required, COMM: 302-739-5871.

Name check, wittten request required, COMM:
202-727-4245.

Name check, check to: Dept. of Law Enforcement,
COMM: 904-488-6236.

Write or call for form, notary and fingerprints re-
quired, COMM: 404-244-2644.

Name check, COMM: 808-587-3100.

Name check, written consent required, payment
to: Dept. of Law Enforcement, COMM: 208~
327-7130.

Write or call for form, name check, COMM: 815-
740-5184.

Write or call for form, name check, COMM: 317—-
232-8266.

Release within State, COMM: 515-281-5138.

Write or call for form, name check, $5 per name,
over two names, COMM: 913-232-6000.

Write or call for form, name check, COMM: 502-
227-8700x214.

Write or call for form, fingerprints required, COMM:
502-925-6095.

Name check, reason for check required; i.e., com-
ply with Pub. L., COMM: 207-624-7009.

Write or call for form, name check, COMM: 410-
764-4501.

Wirite or call for form, name check, COMM: 617-
727-0090x12.

No release, COMM: 517-322-5531.
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Address

Remarks

State of Minnesota, Criminal Justice Information Systems, Bureau of Crimi-
nal Apprehension, Minnesota Dept. of Public Safety, 1246 University Ave-
nue, St. Paul, MN 55104,

State of Mississippi, Department of Public Safety, ATTN: Identification Bu-
reau, PO Box 958, Jackson, MS 39225,

State of Missouri, Criminal Records Division, State Highway Patrol, Depart-
ment of Public Safety, PO Box 568, Jefferson City, MO 65102.

State of Montana, Identification Bureau, Department of Justice, 303 North
Roberts, Helena, MT 59620-1418.

State of Nebraska, Nebraska State Patrol, PO Box 94907, State House Sta-
tion, ATTN: CID, Lincoin, NE 68509-4907.

State of Nevada, Nevada Highway Patrol, 555 Wright Way, Carson City, NV
89711.

State of New Hampshire, New Hampshire State Policy HQ, Criminal
Records, 10 Hazen Drive, Concord, NH 03305.

State of New Jersey, Division of State Police, Records and 1D Section, PO
Box 7068, West Trenton, NJ 08625-0068.

State of New Mexico, Department of Public Safety, Records Bureau, PO Box
1628, Sante Fe, NM 87504-1628.

State of New York, Division of Criminal Justice Services, Executive Park
Tower, Stuyvesant Plaza, Albany, NY 12203.

State of North Carolina, Division of Criminal Information, Bureau of Investiga-
tion, 407 North Blount Street, Raieigh, NC 27601-1009.

State of North Dakota, Bureau of Criminal Information, PO Box 1054,
Bismark, ND 58502.

State of Ohio, Bureau of Criminal Information, PO Box 365, London, OH
43140.

State of Okiahoma, Oklahoma Law Enforcement, Criminal History Informa-
tion, ATTN: Criminal History, PO 11497, Oklahoma City, OK 731386,

State of Oregon, Criminal ID, State Police, 155 Cottage Street, NE, Salem,
OR 97310.

State of Pennsylvania, Records and ID Division, Pennsylvania State Police,
Dept. HQ, 1800 Elmerton Avenue, Harrisburg, PA 17110.

State of Rhode Island, Rhode Island State Police, PO Box 185, Noth
Scituate, Rl 02857.

State of South Carolina, State Law Enforcement Division, ATTN: Criminal
Records, PO Box 21398, Columbia, SC 29221-1398.

State of South Dakota, Division Criminal investigation, Attorney General's
Office, East Highway 34, Pierre, SD 57501-5070.

State of Tennessee, Tennessee Criminal Information Center, Tennesses Bu-
reau of Iinvestigation, PO Box 100940, Nashvilie, TN 37210.

State of Texas, Texas Crime Records Division, Texas Dept. of Public Safety,
PO Box 15999, Austin, TX 78761-5999.

State of Utah, Bureau of Criminal Identification, Utah Dept. of Public Safety,
4501 South 2700 West, Salt Lake City, UT 84119.

State of Vermont, Vermont Criminal Information Center, Dept. of Public Safe-
ty, PO Box 189, Waterbury, VT 05676. :

Commonwealth of Virginia, Virginia Records Management Div., Dept. of
State Police, PO Box 850761, Richmond, VA 23261-5076.

State of Washington, Washington, State Patrol, Identification Section, PO
Box 42633, Olympia, WA 98504-2633.

West Virginia State Police, Dept. of Public Safety, 725 Jefferson 'Road,
South Charleston, WV 25309.

State of Wisconsin, Crime Information Bureau, Dept. of Justice, ATTN:
Records Data Unit, PO Box 2718, Madison, W1 53701-2718.

State of Wyoming, Division of Criminal Investigation, 316 West 22nd Street,
Cheyenne, WY 82002.

Name check, written consent required, COMM:
612-642-0670.

Write or call for form, name check, COMM: 607-
987-1212.

Write or call for form, name check COMM: 314-
751-3313.

Name check, COMM: 406-444-3625.

Name check, COMM: 402-471-4545.

Write or call for form, fingerprints required, COMM:
762-687-5300.

Write or call for form, name check, COMM: 603
271-2538.

Copy of Pub. L. required, name check, COMM:
609-882--2000

Write or call for form, name check, notary re-
quired, COMM: 505-827-3181.

No release at cument time, state requires an
agreement with agency to process, COMM:
518-485-7685.

Fingerprint form required, copy of Pub. L. required,
call/write for form, COMM: 919-662—4500.

Name check, written consent required, COMM:
702-221-6180.

Write or call for form, written consent required, fin-
gerprints required, COMM: 614-852-2558.

Write or call for form, name check, COMM: 405~
846-6724.

Name check, COMM: 503-378-3070.

Write or call for form, name check, 10 COMM:
717-783-5592.

Name check, written consent required, COMM:
401-647-3311.

Name check, COMM: 803-737-4205, DSN: 734-
1110.

Write or cali for form, fingerprints required, COMM:
605~-773-3334.

Write or call for form, fingerprints required, COMM:
615-741-3241.

Fingerprints required, written consent required,
COMM: 512-465-2079.

Write or call for form, name check, copy of law re-
quired, COMM: 801-965-4571.

Name check, wrilten consent required, COMM:
802-244-87886.

Write or call for form, name check, COMM: 804~
674-2024.

Write or call for form, name check, COMM: 206—
753-0230/7272.

Write or call for form, name check, COMM: 304-
746-2180.

Wiite or call for form, name check, COMM: 608—
266-7314.

Write or call for form, fingerprints required, written
consent required, COMM: 307-777-7181.

Dated: October 1, 1993.
Patricia L. Toppings, AFFAIRS
Alternate OSD Federal Register Liaison
Officer, Department of Defense. 38 CFR Parts 3 and 4
[FR Doc. 93-24503 Filed 10-5-93; 8:45 am|
BLUNG RIN 2900-AG10

Zero Percent Disability Evaluations

DEPARTMENT OF VETERANS

SUMMARY: The Department of Veterans
Affairs (VA) has amended its
adjudication regulations and its
schedule for rating disabilities to
authorize the assignment of a zero
percent evaluation for any disability in
the rating schedule when minimum
requirements for compensable

AGENCY: Department of Veterans Affairs. evaluation ere not met. This amendment

ACTION: Final rule.

is intended to clarify the VA's
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interpretation of the intent of the
regulation.

EFFECTIVE DATE: October 6, 1993.

FOR FURTHER INFORMATION CONTACT:
John L. Roberts, Consultant, Regulations
Staff, Compensation and Pension
Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420, (202) 233-3005.

SUPPLEMENTARY INFORMATION: In the
Federal Register of May 17, 1993, at
pages 28808 through 28809, VA
published a proposed rule to authorize
the assignment of a zero percent
evaluation for any disability in the
rating schedule when minimum
requirements for compensable
evaluation are not met. Interested
parties were invited to submit writien
comments on or before June 16, 1993.
Since no comments were received, the
final rule is adopted as proposed.

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. The
reason for this certification is that this
amendment would not directly affect
any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.

In accordance with Executive Order
12291, Federal Regulation, the Secretary
has determined that this regulatory
amendment is non-major for the
following reasons:

(1) It will not have an annual impact
on the economy of $100 million or
more,

(2) It will not cause a major increase
in costs or prices.

(3) It will not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

The Catalog of Federal Domestic
Assistance numbers are 64.104 and 64.109.

List of Subjects
38 CFR Part 3

Administrative practice and
procedure, Claims, Handicapped,
Health care, Pensions, Veterans.

38 CFR Part 4
Handicapped, Pensions, Veterans.

Approved: August 26, 1993,
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR parts 3 and 4 are
amended as set forth below:

PART 3—ADJUDICATION

Subpart A—Pension, Compensation,
and Dependency and Indemnity
Compensation

1. The authority citation for part 3,
subpart A, continues to read as follows:

Authority: 105 Stat. 386; 38 U.S.C. 501(a),
unless otherwise noted.

2. Section 3.357 is revised to read as
follows:

§3.357 Clivil service preference ratings.

For the purpose of certifying civil
service disability preference only, a
service-connected disability may be
assigned an evaluation of “less than ten
percent.” Any directly or presumptively
service-connected disease or injury
which exhibits some extent of actual
impairment may be held to exist at the
level of less than ten percent. For
disabilities incurred in combat,
however, no actual impairment is
required.

PART 4—SCHEDULE FOR RATING
DISABILITIES

Subpart A—General Policy in Rating

3. The authority citation for part 4
continues to read as follows:

Authority: 72 Stat. 1125; 38 U.S.C. 1155,

4. Section 4.31 is revised to read as
follows:

§4.31 Zero percent evaluations.

In every instance where the schedule
does not provide a zero percent
evaluation for a diagnostic code, a zero
percent evaluation shall be assigned
when the requirements for a
compensable evaluation are not met.

|FR Doc. 93-24376 Filed 10-5-93; 8:45 am]
BILLING CODE 8320-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-4785-1]

National Oll and Hazardous
Substances Pollution Contingency
Plan; National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Notice of deletion of the
LaBounty Site from the National
Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) Region VII announces the
deletion of the LaBounty site from the
National Priorities List (NPL). The NPL
constitutes appendix B to the National
Oil and Hazardous Substances Pollution
Contingency Plan (NCP) which the EPA
promulgated pursuant to section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA), as amended. The reason
this action is being taken is that
Superfund Remedial Activities have
been completed. EPA and the State of
Towa have determined that no further
cleanup by the Responsible Party is
appropriate under CERCLA. Moreover,
EPA and the State have determined that
CERCLA activities conducted at the site
to date have been protective of public
health, welfare and the environment.
EFFECTIVE DATE: Octaober 6, 1993.

FOR FURTHER INFORMATION CONTACT: Paul
W. Roemerman, Remedial Project
Manager, Superfund Branch, U.S.
Environmental Protection Agency,
Region VII, 726 Minnesota Ave., Kansas
City, KS 66101, (913) 551-7694.
SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is the LaBounty
Site, Charles City, Floyd County, lowa.

A notice of intent to delete for this
site was published August 10, 1993 (58
FR 42519). The closing date for
comments was thirty (30} days after the
notice was published. EPA did not
receive any comments on the proposed
deletion.

Based upon a review of monitoring
data from the site, EPA in consultation
with the State of Iowa has determined
that the site does not pose a significant
risk to human health or the
environment. The contaminant levels in
the Cedar River have been reduced
below the levels set by the State of Iowa.
The site shall be monitored by the
Responsible Party in accordance with
the Operation and Monitoring Plan
approved by EPA.

Future reviews of monitoring data
will be conducted, in conjunction with
the State of Iowa, at a minimum of every
five years, or until such time when no
hazardous substances, pollutants or
contaminants remain at the site above
levels that allow for unrestricted use
and unlimited exposure.

The EPA identifies sites that appear t0
present a significant risk to public
health, welfare, or the environment and
maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of remedial actions financed by
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the Hazardous Substance Response
Fund (Fund). Pursuant to § 300.425(e)(3)
of the NCP, any site deleted from the
NPL remains eligible for Fund-financed
Remedial Actions if conditions at the
site warrant such action. Deletion from
the NPL does not affect responsible
party liability or impede EPA efforts to
recover costs associated with response
efforts.

List of Subjects in 40 CFR Part 300

Air pollution control, Chemicals,
Environmental protection, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Supferfund, Water
pollution control, Water supply.

William W, Rice,
Acting Regional Administrator.

For the reasons set out in the
preamble 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED]

1. The authority citation for part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33
U.8.C. 1321(c)(2); E.O. 12777, 56 FR
54757, 3 CFR, 1991 Comp.,p. 351; E.O.
12580, 52 FR 2923, 3 CFR, 1987
Comp.,p. 193.

Appendix B—[Amended]

2. Table 1 of appendix B to part 300
is amended by removing the Site
“LaBounty Dump, Charles City, lowa”
and revising the total number of sites
from 1,078 to read 1,077.

[FR Doc. 9324535 Filed 10-5-93; 8:45 am]
BILLING CODE 8560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7585]

List of Communities Eligible for the
Sale of Fiood Insurance

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Final rule.

SUMMARY: This rule identifies
communities participating in the
National Flood Insurance Program
(NFIP). These communities have
applied to the program and have agreed
to enact certain floodplain management
measures. The communities’
participation in the program authorizes
the sale of flood insurance to owners of
roperty located in the communities
isted.
EFFECTIVE DATES: The dates listed in the
third column of the table.
ADDRESSES: Flood insurance policies for
}Jroperty located in the communities
isted can be obtained from any licensed
property insurance agent or broker
serving the eligible community, or from
the NFIP at: Post Office Box 457,
Lanham, MD 20706, (800) 638-7418.
FOR FURTHER INFORMATION CONTACT:
James Ross MacKay, Acting Assistant
Aaministrator, Office of Loss Reduction,
Federal Insurance Administration, 500
C Street, SW., room 417, Washington,
DC 20472, (202) 646-2717.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding. Since
the communities on the attached list
have recently entered the NFIP,
subsidized flood insurance is now
available for property in the community.
In addition, the Director of the
Federal Emergency Management Agency
has identified the special flood hazard
areas in some of these communities by
publishing a Flood Hazard Boundary
Map (FHBM) or Flood Insurance Rate
Map (FIRM). The date of the flood map,
if one has been published, is indicated
in the fourth column of the table. In the
communities listed where a flood map
has been published, Section 102 of the
Flood Disaster Protection Act of 1973, as
amended, 42 U.S.C. 4012(a), requires
the purchase of flood insurance as a
condition of Federal or federally related
financial assistance for acquisition or
construction of buildings in the special
flood hazard areas shown on the map.
The Director finds that the delaye
effective dates would be contrary to the
public interest. The Director also finds

that notice and public procedure under
5 U.S.C. 553(b) are impracticable and
unnecessary.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR part 10,
Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Federal Insurance Administrator
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities in
accordance with the Regulatory
Flexibility Act, 5 U. S, C. 601 et seq.,
because the rule creates no additional
burden, but lists those communities
eligible for the sale of flood insurance.

Regulatory Impact Analysis. This rule
is not a major rule under Executive
Order 11291, Federal Regulation,
February 17, 1981, 3 CFR, 1981 Comp.,
P- 127. No regulatory impact analysis
has been prepared.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Fedsralism, October 26,
1987, 3 CFR, 1987 Comp., p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—{AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1978 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

State and location

No.

Current effective map
date

New eligibles—Emergency Program:
lilinois:
Gorham, Village of Jackson County

January 26, 1979.
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State and location

No.

Effective date of au-
thorizatior/cancellation
of sale of llood insur-
ance in community

Current effective map
date

Iowa.Moodand.CﬂyofWebstercwmy

Georgia: Jasper, City of Pickens County

New Hampshire: Errol, Town of Coos County

New eligible—Regular Program:
lowa: Pottawattamie County Unincorporated Areas

South Carolina: Bluffion, Town of Beaufort County
Missouri: Grand Falls Plaza, Town of Newton County 1
Oklahoma: thoum.TownoiGaﬁeldComty

Reinstatemerts—Regular Program:
Nebraska: Avoca, Village of Cass and Otoe Counties

West Virginia: Jefferson County Unincorporated Areas

Withdrawal—Regular Program:
Minnesota: Lake Shore, City of Cass County ..

Regular Program Conversions
Reglon |
Vermont: Jericho, Town of Chittenden County

Region Il
New York:
Gates, Town of Monroe

Middletown, TwnofDeOawaroCoumy

Watertown, City of Jefferson County

Region i
Pennsylvania:

Delaware, Township of Northumberand County
Swatara, Township of Dauphin County

Reglon V
Minnesota: Chisago County Unincorporated Areas

Region VI
Oklahoma: Lindsay, City of Garvin County

Reglon |
Connecticut: Berlin, Town of Hartford County

Maine:
Glenbumn, Town of Penobscot County ...

Guilford, Town of Piscataquis County

Region Uil
Pennsylvania: Washington, Township of Westmoreland County
Reglon V
Wisconsin: Eau Claire County Unincorporated Areas
Indiana:

Brook, Town of Newton County

Hamlet, Town of Starke County

Hamilton, Town of Steuben
Remington, Town of Jasper County

August 31, 1993 ........

August 3, 1993
August 24, 1993 .
August 26, 1993
August 27, 1993

Aug. 3, 1979—Emerg.;
Aug. 3, 1979—Reg.;
May 17, 1989—
Susp.; August 20,
1993—Rein.

December 15, 1975—
Emerg.; October 15,
1980—Reg.; October
15, 1980—Susp.; Oc-
tober 24, 1980—
Rein.; August 2,
1993—Susp.; August
30, 1993—Rein.

November 11, 1976—
Emerg. June 22,
1984—Reqg.; August
3, 1993—With..

August 2, 1993, Sus-
pension Withdrawn..

August 8, 1980.
December 7, 1979
October 29, 1976.
April 11, 1975.
January 17, 1975.

April 4, 1983.
December 18, 1986.

September 27, 1991.
September 18, 1986.

August 2, 1993.

August 2, 1983.

August 2, 1993,
August 2, 1993.
August 2, 1993.
August 2, 1993.

August 2, 1993.
August 2, 1993.

August 2, 1993.
August 2, 1983.
August 2, 1993.

May 3, 1983.

August 16, 1983.
August 16, 1993.

August 16, 1993,

August 16, 1993.

August 16, 1993.
August 18, 1993.
August 16, 1993.
August 16, 1993.

1The Town of Grand Falls Plaza has adopted Newton County’s Flood Insurance Study dated April 17, 1985, with accompanying Flood
purposes.

Insurance Rate Map for flood insurance
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Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension, Rein.—Reinstatement.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: September 28, 1993.
Donald L. Collins,

Acting Administrotor, Federal Insurance
Administration.

(FR Doc. 93-24538 Filed 10-5-93; 8:45 am]
BILLING CODE 6718-21-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 87
[FCC 83-184]
Metric Conversion

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction.

SUMMARY: This document contains
corrections to the final mle (FCC 83—
184), that was published Wednesday,
August 25, 1993 (58 FR 44892). This
rule related to the metric conversion of
Federal Communications Commission
regulations.

EFFECTIVE DATE: September 24, 1993.
FOR FURTHER INFORMATION CONTACT:
David Wilson, Office of Engineering and
Technology, (202} 653-8138.

SUPPLEMENTARY INFORMATION:
Background

The final rule that is the subject of
this correction was releassed by the
Federal Communications Commission
on May 7, 1993, and was published in
the Federal Register on August 25,
1993, This final rule contained changes
to 47 CFR 87.187 that were inaccurate
on August 25, 1993, due to other
changes made to that section on May 26,
1993 (58 FR 30127).

Need for Correction

As published, the final rule contains
errors that are misleading and are in
need of clarification.

Correction of Publication
Accordingly, the publication on

August 25, 1993, of the final rule (FCC
93-184), is corrected as follows:

§87.187 [Corrected]

Paragraph 1. On page 44954, in the
second column, in amendatory
Instruction 2., in the 1st line, “{2) and
{aa;" are corrected to read “(bb) and
cc)”,

Para. 2. On page 44954, in the second
column, in 47 CFR 87.187, the

paragraph designation “(z)" is corrected
to read “(bb)".

Para. 3. On page 44954 in the sscond
column, in 47 CFR 87.187, the
paragraph designation “(aa)” is
corrected to read “(cc)”.

Federal Communications Commission.
William F. Catom,

Acting Secretaty.

[FR Doc. 93-24337 Filed 10-5-93; 8:45 am]
BILLING CODE 6712-0%-3

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571

[Docket No. 80-9; Notice 8]

RIN 2127-AESS

Federal Motor Vehicle

Standards; Lamps, Reflective Devices,
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Final rule; response to petitions
for reconsideration.

SUMMARY: This notice responds to
petitions for reconsideration of the final
rule published on December 10, 1992,
establishing a visibility enhancement
scheme for large trailers, and amends
Standard No, 108 pursuant to these
petitions and to Supplemental Notices
of Proposed Rulemaking (SNPRMs) that
were published on January 22, and
April 22, 1993, In response to the
petitions for reconsideration, Standard
No. 108 is amended to change the
mounting height of conspicuity material
from 1.25 m to the 375 mm—1525 mm
range originally propesed, to reduce the
width of the stripe required on rear
\m(cllemcdhengunrds from 50 m:!:o 38 mm,
and to clarify requirements relating to
horizontal location and to m
trailers with bulkheads those
without underride guards. All other
petitions are denied. In response to the
SNPRMs the final rule provides that
trailers which are equipped with a -
conspicuity treatment conforming to
$5.7, need not be equipped with the
reflex reflectors required by Table 1.
Also, the rule modifies Figure 29’s
requirements for specific intensity per
unit area values for retroreflective
sheeting, and those of $5.7.2.1 for reflex
reflectors. These amendments relieve a
regulatory burden on manufacturers of
these trailers.

DATES: The final rule is effective
November 5, 1993.

FOR FURTHER INFORMATION CONTACT:
Patrick Boyd, Office of Rulemaking
(202—-366-6346).

SUPPLEMENTARY INFORMATION:
Background of This Notice

On December 10, 1992, NHTSA
published a final rule amending Federal
Motor Vehicle Safety Standards No. 108
Lamps, Reflective Devices and
Associated Equipment to add paragraph
S5.7 Conspicuity Systems. The rule
(Notice 6, 57 FR 58406) implemented a
notice of proposed rulemaking (NPRM]
publishetr on December 4, 1991 (Notice
4, 56 FR 63474). Under the rule, trailers
manufactured on or after December 1,
1993, which have an overall width of 80
inches or more and a GVWR of more
than 10,000 pounds (except trailers
manufactured exclusively for use as
offices or dwellings), must be eqm;geped
with a conspicuity treatment of either
retroreflective sheeting or reflex
reflectors.

The comments responding to the
NPRM suggested two modifications that
appeared merited, but could not be
adopted in the final rule because they
were beyond the scope of the propesal.
On January 22, 1993, NHTSA published
& supplemental notice of proposed
rulemaking (SNPRM) propesing a
modification of the final rule to
implement those comments (Notice 7,
58 FR 5699). The SNPRM was
republished with a minor modification
on April 22, 1993 (Notice 7A, 58 21553).

A discussion of the notices follows.

Petitions for Reconsideration of the
December 1992 Rule

Petitions for reconsideration were
received from the American Trucking
Associations (ATA), the Truck Trailer
Manufacturers Association (TTMA), the
Insurance Institute for Highway Safety
(ITHS), Advocates for Highway and Auto
Safety (Advocates), and S.A. Heenan. In
response to issues raised by the
petitioners, further comments to the
docket were submitted by Paul Olsen,
CT1, the National Association of Trailer
Manufacturers (NATM), Hackney and
Sons, and United Van Lines. Comments
relating to issues in the final rule were
also received from Mirage Carriage
Works, Sundowner Trailers and Wells
Cargo. .

There were eight principal issues
raised by the petitions for
reconsideration, which are discussed
below.
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1. Color or Retroreflective Sheeting

The final rule required the sides and
rear of a trailer to be marked with
retroreflective sheeting applied in red/
white segments. ATA petitioned that the
side segments be entirely in white, and
presented three reasons in support.

1. Use of the same color(s) oPglaterial
on both the side and rear will confuse
approaching drivers. NHTSA disagrees.
As it has explained previously, the
agency does not consider strips of white
alone to be sufficiently distinct from
common highway markings. Further,
the 28 to 53 foot length of the side
treatment on the trailers is surely
sufficiently greater than the 8-foot
continuous rear stripe to distinguish the
side from the rear at distances calling
for a driver to take evasive action.
Typically, the rear stripe will be
accompanied by underride guard and
upper corner treatments to further
distinguish the rear, and the trailer will
be equipped with distinctive clearance
and identification lamps as well. For
those reasons, NHTSA concludes that
the requirement for red/white markings
on brgﬁa the side and rear will not
confuse drivers.

2. Red reflectors on the front sides of
trailers are prohibited by Federal Motor
Carrier Safety Regulation 49 CFR
393.26. This is incorrect. The Motor
Carrier Safety Regulation only prohibits
red lamps and reflectors on the front of
motor vehicles, and does not prohibit a
red conspicuity treatment on the side of
the trailer at the front.

3. Red side conspicuity material is
prohibited by the State of New Jersey.
NHTSA has discussed this matter with
appropriate motor vehicle agenc
officials in New Jersey, and has found
that there is no practical impediment to
implementation of the red/white
scheme in that State. Although the
motor vehicle code may be interpreted
as prohibiting a red/white color scheme,
the State’s policy is, in fact, to allow
retrofit of trailers with the Federal
conspicuity treatment. With respect to
new trailers, effective December 1, 1993,
the issue is moot. Under the preemption
provisions of the National Traffic and
Motor Vehicle Safety Act, no State will
be able to maintain in effect any law
that might prohibit an affected trailer
manufacturer from complying with the
conspicuity treatment specified in S5.7.

to be applied to the trailer sides. In
addition, ATA and TTMA petitioned for
elimination of requirements for material
to be applied to rear underride guards
and to bulkheads of platform trailers.
These two petitioners also asked for
clarification of the height and slant
requirements for the “horizontal” side
strips, Finally, TTMA asked that side
curtain trailers be excluded from the
consgicuity requirements.

1. The side perimeter should be
outlined in full. It is the belief of IIHS
and Advocates that motor vehicle safety
would be enhanced with full side
outlining, greatly exceeding the partial
side outlining of Alternative 2 of the
NPRM. NHTSA agrees that it is true that
adding more material increases the light
return and the sight threshold distance.
However, it also adds to costs imposed
upon the manufacturer which may be
expected to be passed on to the
consumer. The final rule expresses
NHTSA'’s conclusion that enhancement
of side conspicuity is adequately
addressed by requiring only a broken
single stripe of material. This is
consistent with UMTRI's research
findings that a single broken side stripe
provided adequate sight distance for the
side. NHTSA also believes that the
reduction in the amount of material

uired from that which was proposed
will encourage voluntary retrofitting of
trailers not subject to the final rule,
resulting in an even greater safety
benefit on the nation’s highways.
Therefore, NHTSA is denying the
petitions by ITHS and Advocates on this
issue.

2. Rear underride guards should be
excluded from conspicuity treatment.
The petitions for elimination of the
treatment of underride guards were
posited on the arguments that not all
trailers are equipped with them, and
those that are in place are susceptible to
damage. These issues were considered
thoroughly in the development of the
final rule. NHTSA anticipates that some
underride guards will degrade in service
but that this represents only a minority,
and does not provide a reason for not
applying the material in the first
instance. There are simple steps that
manufacturers can take to protect the
material, such as mounting it in the
inside of a steel channel bumper or
placing small metal beads above and

3. Platform trailers with bulkheads
and side curtain trailers should be
excluded from conspicuity markings. As
for exclusion of platform trailers with
bulkheads, NHTSA considered this
possibility as well in formulation of the
final rule. The agency does not agree
with the argument of some petitioners
that motorists approaching from the rear
will be confused by an image in which
conspicuity treatment on the bulkhead
is about 40 feet ahead of the treatment
of the rest of the rear. The slight
foreshortening of the upper white
stripes may produce a slightly shorter
image than that of a van trailer of
similar height, but the image will still
create a partial outline whose perceived
rate of change of size will provide a cue
aiding judgment of closing speed.
Therefore, the agency denies the
petitions to exclude platform trailers
with bulkheads from the conspicuity
requirements. However, NHTSA is
amending 85.7.1.4.1 to clarify that
Element 2 of the rear marking is not
required for container chassis or
platform trailers without bulkheads, and
that Element 3 of the rear marking is not
required for trailers without underride
protection devices.

NHTSA has also considered
previously the question of side curtain
trailers, and decided that an exclusion
was not called for; the material may be
placed on the frame if necessary.
TTMA's petition on this issue is denied.

4. The mounting height for
conspicuity materials is excessively
restrictive. Several petitioners were
concerned with the mounting height for
conspicuity materials that was adopted
by the final rule. The NPRM had
proposed a range from 15 to 60 inches
above the road surface, while the final
rule was much narrower, specifying as
close to 1.25 m as practicable. With this
change, NHTSA meant to increase
flexibility and to avoid the need for
exceptions for classes of trailers.
However, it has been brought to
NHTSA's attention that the lower body
surfaces of beverage trailers, drop side
moving van trailers, and large non-
commercial utility and livestock trailers
are closer to the ground than those of
van and platform trailers. Although it
would be practicable to place the
conspicuity treatment at the 1.25 m
height adopted in the final rule,

For the reasons given above, NHTSA
denies the petition by ATA for
reconsideration of the color
requirements for conspicuity materials.

2. Configuration of Retroreflective ~ °
Materials

IIHS and Advocates petitioned for a
larger amount of retroreflective material

below the bumper stripe. Thus, NHTSA
denies the petitions for excluding the
underride guards. However, the agency
is amending Standard No. 108 to allow
a minimum width of 38 mm rather than
50 mm to facilitate protective designs
and to encourage retrofit of existing
trailers that may have underride guards
narrower than 50 mm.

manufacturers and users would like to
locate the conspicuity treatment to
follow the lower body profile to
maximize advertising space and to
improve aesthetics. NHTSA has
carefully considered these petitions.
There is no practical effect on light
entrance angles and the agency does not
believe that there are any safety reasons




Federal Register / Vol. 58, No. 192 / Wednesday, October 6, 1993 / Rules and Regulations 52023

mitigating against allowing the
mounting height originally
proposed. Accordingly, NHTSA grants
the petitions for reconsideration of the
mounting height of 1.25 m and is
adoptingh the metric equivalent of %: 15
to 60 inches originally proposed.
modified mounting height is “as close to
375 mm to 1525 mm as practicable.”

5. “Horizontal” needs to be defined.
Retroreflective sheeting is to be
mounted horizontally, and TTMA asked
for a definition of “horizontal.” The
word is intended to be descriptive
rather than to connote a specific
geometric tolerance, in other words, as
horizontal as practicable. The structure
of the side of a trailer is generally
horizontal. The natural placement of
stripes would be parallel to the floor of
a solid-sided trailer and on the most
horizontal member of an open sided
trailer, To forestall a possible spate of
inconsequentiality petitions on the
point, NHTSA is amending the
requirement to read “‘as horizontal as
practicable.”

3. Exclusion of Trailers With GVWRs
Less Than 26,000 lbs

Petitions on this issue arrived too late
to be considered as petitions for
reconsideration, and, in accordance
with agency procedures, have been
considered as petitions for rulemaking.
Petitions were received from NATM,
Mirage Carriage Works, Sundowner
Trailers, and Wells Cargo. They
requested exclusion of trailers with
GVWRs less than 26,000 from
this requirement on the basis that such
vehicles do not experience the types of
accidents associated with heavier
commercial trailers.

NHTSA disagrees with this'argument.
Trailers of this size are expected to be
used on rural roads and in local delivery
service where backing across roads and
making U turns are common, and where
enhanced conspicuity will assist in
accident avoidance maneuvers
conducted by approaching drivers. The
[;etitions for m&mnhng are therefore
denied.

4. Brightness

[IHS petitioned for an increase in the
required brightness of retroreflective
sheeting. S.A. Heenan asked for a
change in the way the standard
the brightness of reflex reflectors.

1. Retroreflective sheeting should be
bri%hte? According to IIHS, the UMh'IRl
study of appropriate specifications for
material brightness is flawed because it
did not i rate correction factors
for dirty windshields and headlamps,
and the presence of rain and fog. It cited-
conversations with Paul Olsen, the

principal investigator of the UMTRI
study, in confirmation of its comments.
However, Mr. Olsen disagreed, in
written comments to the docket, with
the IIHS’ characterization of his views.
Mr. Olsen had recognized these factors
but did not represent them explicitly
because there were no accepted
correction factors based on hard data.
Instead, he used pessimistic levels of
the factors which were quantified by
data in order to create a reasonable
worst case which included the
combined effect of several detrimental
factors. He assumed for the UMTRI
recommendation that the conspicuity
material was 10 years old, and dirty to
the point of a 70 percent loss of
brigg(t)ness. that ‘;ro treat&d trailer was
turned 30 degrees from the approachin
vehicle, that the approachingpeehicle 4
was a truck, that the driver had a worse
reaction time than the 95th percentile,
aud that the roadway was wet (adding
to the stopping distance, which, under
ordinary circumstances, is already
greater for a truck than for a passenger
car). These factors resulted in a
recommendation which Mr. Olsen
charaeterized as “very conservative.” As
NHTSA stated in the preamble to the
NPRM, the brightness values are four
times greater than the minimum
brightness that UMTRI measured as
adequate under good conditions, for the

urpose of accommodating weather,
dirt, and other deleterious effects.

A report has been written by Tansley
and Petrusic of Carleton University,
Canada, that also criticizes the
brightness values adopted by the
agency. NHTSA’s specification is based
on UMTRI’s recommendation for a 740~
foot stopping-sight distance (SSD) to
allow for the worst case situation of a
truck traveling 70 mph on a wet road.
The Canadian uses the measure
of decision-sight distance (DSD) at 60
mph to conclude that the conspicuity
treatment should be visible at not less
than 1150 feet (or, at 70 mph, not less
than 1400 feet).

Both DSD and SSD are criteria
developed by the American Association
of State Highway and Transportation
gfgﬁhcials (AASHTO) for t?ia de}:igexd o:

ighway signs. DSD was deve or
situations in which it is undesirable for
drivers to stop, such as at construction
zones i ing lane closures. DSD
allows time for the driver to evaluate the
problem, find a gap in adjacent traffic,
adjust speed, and merge into another
lane. The distances dictated by DSD are
considerably
by SSD because of the potential
complexity of the merge maneuver. SSD
is appropriate for a situstion in which
a driver must stop for a truck blocking

than those required

the road ahead. NHTSA believes that
the SSD criteria employed by UMTRI
were the appropriate basis for
determining the material brightness
requisite for safety. The effectiveness of
conspicuity treatments tested in the
Vector study do not support DSD as the
regulatory criterion, and their
effectiveness is consistent with
expectations based on SSD.

or the reason discussed above,
NHTSA denies the ITHS petition for a
reconsideration of the brightness
requirements.

2. Brightness of reflex reflectors
should be determined in a different
manner. The second brightness issue
was raised by S.A. Heenan, of Cortina
Tool and Molding Co., a manufacturer
of reflex reflectors. Mr. Heenan asked
that brightness be rated in light return
per length of reflector grouping (with
the manufacturer specifying the
grouping details) rather than in light
return per reflector with a maximum
reflector spacing.

The final rule for the reflex reflector
option specified reflectors consistent
with the requirements of Standard No.
108 (SAE J594f) except for enhanced
performance at greater light entrance
angles. The maximum spacing between
reflectors within a grou in? (analogous
to a color segment eng& of sheeting
material} is 100 mm so that a reflex
reflector array will produce the same
minimum light return as that required
for sheeting material, and will create a
similar appearance at night. Mr.
Heenan, however, believes that the 100
mm spacing is too restrictive and that
the same light return per length of array
could be achieved by different
combinations of brightness and spacing.
He also argues that his customers, who
may not be comfortable with the metric
system, will be burdened if mounting an
integer number of reflectors per foot
does not correspond to the minimum

uirement.

A agrees with Mr. Heenan that
different combinations of brightness and
spacing will produce an equivalent
image at night as long as the reflector
spacing is not too great. However,

owing a manufacturer to choose any
design spacing up to 150 mm would

ire new compliance marks to

ing}cate the design spacing. While «
NHTSA has considered adding another
compliance option, it believes that
Standard No. 108 already provides
sufficient flexibility in this area.
Standard No. 108 contains a dual set of

uirements to accommodate both
reflex reflectors and material,
and NHTSA does not co r it
desirable to add more complexity. Since
reflex refelectors capable of meeting the
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existing requirements are expected to be
about 2 inches square in size, mounting
them at intervals not greater than 100
mm does not seem to be burdensome
enough to justify allowing a second
reflector option that would create a new
marking system.

If trailer manufacturers are
uncomfortable with the metric system,
they may choose to mount reflectors at
intervals of 31%eths inches with the
same result. It is impossible to avoid
requirements that do not translate into
even feet when the Departmental policy
is to use metric units as primary units.

For the foregoing reasons, Mr.
Heenan's petition for reconsideration of
the spacing of reflex reflectors is denied.

5. Application to Trucks

ITHS petitioned that the applicability
of the conspicuity system requirements
in S5.7 be extended to trucks and truck
tractors. It cited accident statistics in
support of its request. Because the
NPRM and final rule did not include
trucks and truck tractors, NHTSA
cannot at this time proceed to amend
the final rule to include these categories
of vehicles without contravening the
Administrative Procedure Act which
requires adequate notice of rulemaking
actions. Therefore, the ITHS petition is
denied. However, NHTSA considers
that this is an appropriate candidate for
study and possible future action on
enhancing the visibility of trucks and
truck tractors, and will review the data
available, including the data submitted
by IIHS.

6. Benefit Computations

Without requesting reconsideration of
the rule on the basis of its comment,
ITHS faulted NHTSA for not considering
medical cost savings as a direct benefit
as the agency had done with property
damage savinbgjs.

Typically, NHTSA has prescribed
only property damage savings (and
sometimes travel delay savings) as a
direct balance against regulatory costs.
However, NHTSA explicitly considers
medical expenses as well as other
economic losses caused by injury and
death in determining the appropriate
societal cost to prevent “‘equivalent
fatalities.” This policy has the effect of
lumping medical costs (which may be as
quanfifiable as property damage costs)
with more ambiguous “soft” costs such
as lost market and household
productivity. The results of NHTSA's
calculations of a rule’s ““cost per
equivalent fatality prevented’ are
presented (with appropriate comments
and discussion) in its regulatory
evaluations. These values are not
discussed in the preambles to the

agency's rules because, without a fairly
extensive clarifying discussion, a
straightforward presentation of the
values can mislead readers into
believing that the agency places an
absolute dollar value on human life.

7. Procedural Correctness of Final Rule

Advocates petitioned for
reconsideration of the final rule on the
basis that the agency combined
elements of Alternative 1 and
Alternative 2 rather than choosing one
of them, It specifically objected to the
elimination of the side outlining
elements of Alternative 2. It also
claimed that there is insufficient
“evidence” in the rulemaking record to
support the final rule because “the
regulatory decision ignores the favorable
findings of the earlier Vector Enterprises
study on the benefits of perimeter
delineation of van-type trailer sides and
instead bases its final rule on the
insufficient research effort”” of UMTRI.

Advocates’ petition is denied. The
NPRM provided an adequate
opportunity for comment on trailer
marking requirements and it was a
logical outgrowth of the proposal for
NHTSA to fashion a final rule
combining elements of both the marking
schemes for which comment was
sought. Although Vector suggested full
outlining of the sides with 4-inch tape,
its actual study was conducted using 2-
inch tape and a single side stripe,
without outlining the side perimeter.
The only “findings” by Vector are those
using this treatment, essentially the
treatment that NHTSA adoptedy.

8. Use of Reflex Reflectors in
Conspicuity Treatments

Advocates complained of the option
in the final rule that allows use of reflex
reflectors to provide conspicuity
treatment. It claims that “reflex
reflectors will be prone to much more
rapid degradation from damage and
obscuration by road grime, snow, and
ice than reflective sheeting.”

Although hard plastic reflectors have
less impact resistance than sheeting
material, NHTSA has no reason to
believe that they are any more subject to
being obscured by dirt or weather than
sheeting material. Reflex reflectors can

rovide the same essential safety

nction as retroreflective sheeting, and
they have been used as motor vehicle
equipment for at least 50 years.

Advocates also claimed that
conspicuity treatments using reflectors
create an image less recognizable as a
trailer than treatments using sheeting
material. It quotes the UMTRI report in
support of this argument. However, after
reviewing this argument and the UMTRI

report, NHTSA notes that the UMTRI
discussion cited by Advocates relates to
conspicuity patterns, not devices. There
were no reflex reflectors used in this
aspect of the study, and UMTRI simply
used the words * reflex reflectors” as a
shorthand expression for certain
extremely discontinuous patterns of
sheeting material shaped like dots.

NHTSA therefore finds no basis for
granting the petition for reconsideration
of the use of reflex reflectors as an
alternative to retroreflective sheeting,
and denies the petition.

The SNPRMs

Comments were received from ATA,
TTMA, IIHS, Advocates, 3M, Reflexite,
Grote, and Truck Safety Equipment
Institute (TSEI).

1. Performance of Retroreflective
Sheeting

Brightness of retroreflective material
is expressed in “specific intensity per
unit area’ or “SIA". SIA is specified in
Standard No. 108’s Figure 29 at
observation angles of 0.2 degree and 0.5
degree, and light entrance angles of —4
degrees and 30 degrees. Several
commenters, including 3M, TSEI and
Peterson Manufacturing, voiced a need
for values at an entrance angle of 45
degrees. The value suggested was 60, as
contained in SAE ]J1967. This appeared
to be based upon the characteristics of
the retroreflective material used in the
Vector study (see Notice 4, the NPRM,
for a discussion of the study). The
SNPRMs proposed that Figure 29 be
amended to add a value of 60 at an
entrance angle of 45 degrees and an

' observation angle of 0.2 degree for

DOT-C2 white retroreflective material.
An appropriate value was also proposed
for 0.5 degree, as were values for red
retroreflective materials. The proposal
extended to DOT-C3 and DOT-C4
materials as well.

Stimsonite commented to the NPRM
that the ratio of red to white brightness
of retroreflective material is constant for
changes in observation angle. This
means that the value of 10 SIA adopted
for DOT-C2 red material at 0.5 degree
and entrance angles of —4 degrees and
30 degrees should be 15, and not 10 as
adopted. NHTSA proposed an
appropriate amendment of Figure 29 to
ensure consistency.

The intent of the conspicuity rule is
to require the same light return from
reflex reflector conspicuity systems as
required from systems of retroreflective
material. Thus, the agency proposed
corresponding changes to S5.7.2.1(b)
and (c) to establish values at 45 degrees
for red and white reflex reflectors. The
value of 75 millicandelas/lux at a light
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entrance angle of 45 degrees for red
reflex reflectors and the value of 300
millicandelas/lux for white reflex
reflectors at the same angle creates the
same light return from three reflex
reflectors as was proposed for 300 mm
of 50 mm wide sheeting material at a
light entrance angle of 45 degrees. After
the publication of the January SNPRM,
a caller brought to NHTSA'’s attention
that the agency had failed to include
reflex reflectors, and the SNPRM was
republished in April to include them.
e commenters supported the
proposal, and S5.7 is amended as
proposed, for the reasons stated above.

2. Redundancy of Reflex Reflectors

Some commenters to the NPRM stated
that the requirements for conspicuity
materials obviate the need for some
existing lamps and reflectors. UPS asked
that clearance lamps be eliminated,
while TTMA requested the elimination
of identification lamps and reflex
reflectors for trailers equipped with
conspicuity treatment. The American
Petroleum Institute suggested adding
side marker lamps as well to the list of
the items to be eliminated. On the other
hand, Trucklite and Grote opposed
elimination of any lamps and reflectors,
believing that each has a safety function
to perform.

e agency did not propose
elimination of identification, clearance,
or marker lamps for trailers equipped
with conspicuity materials, The
conspicuity treatment is intended to
augment lighting devices, not substitute
for them. Trucklite pointed out that,
even granting the benefits of conspicuity
treatment, safety depends on the light
output of lamps in extreme weather
conditions, when the trailer is dirtier
than normal, or when the headlamps of
an approaching vehicle are faulty.

However, the agency believed there
could be some duplication of safety
mission between the reflex reflectors
required by the standard and the
conspicuity treatment required by
paragraph S5.7. Table I of Standard No.
108 requires that large trailers be
equipped with 2'amber reflex reflectors
located at the side front, 2 red reflex
reflectors located at the side rear, and 2
red reflex reflectors on the rear. If the
overall length of the trailer is 30 feet or
more, intermediate side reflex reflectors,
amber in color, must be added. Under
Table II, reflex reflectors may be
mounted at any height between 15 and
60 inches. Thus, rear and side reflex
reflectors could be considered
redundant, even though amber reflex
reflectors on the front and midpoint of
large trailers would be replaced with red
conspicuity treatment.

NHTSA therefore proposed that new
trailers manufactured with a
conspicuity treatment that meets S5.7
need not be equipped with reflex
reflectors as required by Table L. The
agency asked for comments on whether
this proposed change should apply only
to vehicles whose conspicuity treatment
consists entirely of reflex reflectors.

ATA, TTMA, 3M and Reflexite
supported the proposal. In response to
NHTSA'’s question, Grote and TSEI
commented that the option should be
restricted to trailers equipped with a
conspicuity treatment consisting of
reflex reflectors. The weathering
capability of sheeting, according to
these commenters, is unknown. Further,
damage to sheeting could go unnoticed
while damage to reflex reflectors is
obvious. Therefore, maintaining dual
conspicuity systems is in the interests of
safety. However, 3M, a principal
manufacturer of sheeting material, cited
the material’s durability and impact
resistance. ATA pointed out that many
of the reflectors are only stamped discs
of sheeting material.

NHTSA does not agree with
comments that question the durability
of retroreflective sheeting. Research
performed by UMTRI confirms its long
term performance. Standard No. 108
incorporates contemporary industry
standards for both retroreflective
sheeting and reflex reflectors as the
basis for the minimum Federal
standards for these products. The
standards differ in test methods, such as
the weathering tests which call for 3-
years outdoor exposure of reflex
reflector plastics, but 2200 hours of
accelerated weathering of sheeting
material using a carbon-arc lamp.
However, there appear to be no safety
reasons to prefer one test method over
the other when both products deliver
the essential performance of
retroreflection and reasonable
durability.

Advocates also disagreed with the

roposal, citing lack of research on the

nctional relationship between
reflectors and conspicuity material.
NHTSA believes that research is
unnecessary to demonstrate the
relationship. Reasonably, when two or
three reflect reflectors (or small discs of
sheeting material) are placed adjacent to
a conspicuity array reflecting at least 20
times the light, their images become
insignificant additions to the large array.

NHTSA has therefore concluded that
trailer manufacturers using either reflex
reflectors or retroreflective sheeting for
their conspicuity treatment ought not to
be required to provide as well the reflex
reflectors required by Standard No. 108,

and is amending Standard No. 108 to so
provide.

Miscellaneous Issues

Reflexite suggested adding a
brightness specification at an
observation angle of 0.1 degree in
addition to the 0.2 and 0.5 degrees
specified in the final rule. NHTSA does
not believe that this is required for
safety. At the 740 foot viewing distance
cited in the UMTRI study on brightness,
the observation angle for the typical car
headlamp height and driver eye height
is greater than 0.14 degree. Thus, any
increased brightness at less than 0,14
degree would not even be visible to the
typical driver at what NHTSA considers
to be an adequately far distance.

ATA suggested that the agency use
SAE J1967 rather than ASTM D 4956~
90 to specify the qualities of
retroreflective sheeting because it
includes an immersion test using car
wash detergent, and diesel and another
reference fuel. NHTSA will consider
this comment as a suggestion for future
rulemaking to incorporate the fluid
resistance test of SAE J1967. However,
an UMTRI study sponsored by NHTSA
demonstrated that retroreflective
sheeting commonly used on trucks
withstood road exposurs, specifically
including chemicals used in washing
trucks.

The agency has received questions
regarding the applicability of the
conspicuity requirement to .
remanufactured trailers. As a general
rule, remanufactured trailers must
comply with the same FMVSS as new
trailers, unless it meets the exceptions
provided by 49 CFR 571.7(e).

Effective Date

The effective date of the amendments
to Standard No. 108 effected by this
notice is November 5, 1993. On March
2, 1993, NHTSA changed the effective
date when the amendments of December
10, 1992, will be added to the text of the
standard as it appears in the Code of
Federal Regulations (Notice 6A, 58 FR
11974). This change had no substantive
effect since paragraph S5.7 containing
substantive requirements for
conspicuity treatments retained the
originally stated date of December 1,
1993, for mandatory compliance with
the requirements. Because December 1,
1993, is the general effective date for the
conspicuity requirements of 55.7 that
are modified herein in a manner that
relieves a restriction upon
manufacturers, it is found for good
cause shown that an effective date
earlier than 180 days after issuance of
this final rule is in the public interest.
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Rulemaking Analyses

Executive Order 12291 (Federal
Regulation) and DOT Regulatory
Policies and Procedures

NHTSA has considered the impacts of
this rulemaking action and has
determined that it is not major within
the meaning of Executive Order 12291
*Federal Regulation,” nor is it
significant under Department of
Transportation regulatory policies and
procedures. The regulatory impacts of
this notice are so minimal that
preparation of a full regulatory
evaluation is not warranted. NHTSA
estimates that the potential cost savings
that could be realized by elimination of
superfluous reflect reflectors will be a
total of $1.7 million a year. A Regulatory
Evaluation was prepared for the original
final rule regarding conspicuity and is
available for examination by the public
in the docket.

Regulatory Flexibility Act

The agency has also considered the
effects of this rulemaking action in
relation to the Regulatory Flexibility
Act. I certify that this rulemaking action
would not have a significant economic
effect upon a substantial number of
small entities. Although trailer
manufacturers are generally small
businesses within the meaning of the
Regulatory Flexibility Act, the agency
estimates that compliance cost savings
to the trailer buyer who chooses to
eliminate reflectors will average $10 to
$13 per trailer. Further, small
organizations and governmental
jurisdictions will not be significantly
affected as the price of the new trailers
equipped with conspicuity treatment
will ge negligibly impacted.
Accordingly, no Regulatory Flexibility
Analysis has been prepared.

Executive Order 12612 (Federalism)

This rulemaking action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 12612 on
“Federalism.” It has been determined
that the rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for purposes of the National
Environmental Policy Act. The rule will
not have a significant effect upon the

environment. Retroreflective material is
non-toxic. There will be a materials
saving from manufacturing fewer reflex
reflectors. The rule will not have an
effect upon fuel consumption.
Civil Justice

This rule does not have any
retroactive effect. Under section 103(d)
of the National Traffic &nd Motor
Vehicle Safety Act (15 U.S.C. 1392(d)),
whenever a Federal motor vehicle safety
standard is in effect, a state may not
adopt or maintain a safety standard
applicable to the same aspect of
performance which is not identical to
the Federal standard. Section 105 of the
Act (15 U.S.C. 1394) sets forth a
procedure for judicial review of final
rules establishing, amending or revoking
Federal motor vehicle safety standards.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

In consideration of the foregoing, 49
CFR part 571 is amended as follows:

1. The authority citation for part 571
continues to read as follows:

Authority: 15 U.S.C. 1392, 1401, 1403,
1407; delegation of authority at 49 CFR 1.50.

§571.108 [Amended]

2. Section 571.108 is amended by
adding Paragraph $5.1.29, and revising
paragraphs $5.7.1.4.1, S5.7.1.4.1(a),
S5.7.4.1(c), S5.7.1.4.2(a), S7.2.1(b) and
§7.2.1(c) to read as follows:

§571.108 Motor Vehicle Safety Standard
No. 108 Lamps, Reflective Devices, and
Associated Equipment.

$5.1.1.29 A trailer equipped with a
conspicuity treatment in conformance
with paragraph 85.7 of this standard
need not be equipped with the reflex
reflectors required by Table I of this
standard if the conspicuity material is
placed at the locations of the reflex
reflectors required by Table L

S$5.7.1.4.1 Rear. Retroreflective
sheeting shall be applied to the rear of
each trailer as follows, except that

Element 2 is not required for container
chassis or for platform trailers without
bulkheads, and Element 3 is not
required for trailers without underride
protection devices:

(a) Element 1: A strip of sheeting, as
horizontal as practicable, in alternating
colors across the full width of the

. trailer, as close to the extreme edges as

practicable, and as close as practicable
to not less than 375 mm and not more
than 1525 mm above the road surface at
the stripe centerline with the trailer at
curb weight.

- - - - =

(c) Element 3: A strip of sheeting in
alternating colors across the full width
of the horizontal member of the rear
underride protection device. Grade DOT
C2 material not less than 388 mm wide
may be used.

S$57.142 Side* **

(a) A strip of sheeting, as horizontal
as practicable, in alternating colors,
originating and terminating as close to
the front and rear as practicable, as close
as practicable to not less than 375 mm
and not more than 1525 mm above the
road surface at the stripe centerline with
the trailer at curb weight, except that at
the location chosen the strip shall not be
obscured in whole or in part by other
motor vehicle equipment or trailer
cargo. The strip need not be continuous
as long as not less than half of the length
of the trailer is covered and the spaces
are distributed as evenly as practicable.

O B B

(b) Each red reflex reflector shall also
provide, at an observation angle of 0.2
degree, not less than 300 millicandelas/
lux at any light entrance angle between
30 degrees left and 30 degrees right,
including an entrance angle of 0 degree,
and not less than 75 millicandelas/lux
at any light entrance angle between 45
degrees left and 45 degrees right.

(c) Each white reflex reflector shall
also provide at an observation angle of
0.2 degree, not less than 1250
millicandelas/lux at any light entrance
angle between 30 degrees left and 30
degrees right, including an entrance
angle of 0 degree, and not less than 300
millicandelas/lux at any light entrance
angle between 45 degrees left and 45
degrees right.

L L - - -

3. Figure 29 at the end of §571.108 is

revised as follows:
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FIGURE 29.—MINIMUM PHOTOMETRIC PERFORMANCE OF RETROFLECTIVE SHEETING IN ANDELI/_;ULUX/SQUARE

METER

Observation angle

0.2 Degree

0.5 Degree Grade

White

Red White Red

250 60 65 15
250 60 65 15
60 15 15 4
165 40 43 10
165 40 43 10
40 10 10 3
125 30 Bl —8
by

2

DOT-C2
DOT-C2
DOT-C2
DOT-C3
DOT-C3
DOT-C3
DOT-C4
DOT-C4
DOT-C4

125 30 33
30 8 8

Issued on September 30, 1993.
Howard M. Smolkin,
Executive Director.
[FR Doc. 93-24517 Filed 10-5-93; 8:45 am)
BILLING CODE 4910-59-M

INTERSTATE COMMERCE
COMMISSION

49 CFR Parts 1002, 1017, 1018, 1312,
1313 and 1314

[Ex Parte No. 508]
Fee Billing and Collection

AGENCY: Interstate Commerce
Commission.

ACTION: Lifting of stay of effective date.

SUMMARY: On February 9, 1992 at 58 FR
7748, the Commission published final
rules in this proceeding which were to
be effective on April 3, 1993. Due to
technical difficulties with the
development of the computerized fees
and billing system which support the
fee billing and collection program, it
was necessary to stay the effective date
of these rules until further notice at 58
FR 17788, April 6, 1993. That system is
now operational; therefore, the stay is
being lifted.

DATES: The rules are effective on
October 1, 1993.

FOR FURTHER INFORMATION CONTACT:
Anthony Jacobik, Jr., (202) 927-5827.
[TDD for hearing impaired: (202) 927-
5721].

Decided: October 1, 1993.

By the Commission, Chairman McDonald.
Sidney L. Strickland, Jr.,
Secretary.
[FR Doc. 93-24651 Filed 10-5-93; 8:45 am)
BILLING CODE 7035-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB83

Endangered and Threatened Wildlife
and Plants; Final Rule to Determine a
Utah Piant, of Lesquerella Tumulosa
(Kodachrome Bladderpod), as an
Endangered Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines a Utah
plant species, Lesquerella tumulosa
(Kodachrome bladderpod), to be an
endangered species. L. tumulosa is
endemic to lower elevations of the Paria
River drainage in Kane County in
southern Utah, where it grows on soils
derived from the Carmel geological
formation. L. tumulosa exists in only
one population that consists of about
20,000 plants. Its habitat is impacted by
off-road vehicles and mineral
development. This determination that L.
tumulosa is an endangered species
provides the plant protection under the
Endangered Species Act.

EFFECTIVE DATE: November 5, 1993.
ADDRESSES: The complete file of this
rule is available for public inspection,
by appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, 2060 Administration Building,
1745 West 1700 South, Salt Lake City,
Utah 84104.

FOR FURTHER INFORMATION CONTACT: John
L. England at the above address (801/
975-3630).

SUPPLEMENTARY INFORMATION:
Background

- The Kodachrome bladderpod was
discovered in 1966 by Rupert Barneby at

a site in the Kodachrome Basin, Paria
River drainage, northern Kane County,
Utah. The plant has undergone several
taxonomic revisions. Barneby (1966)
described the plant as Lesquerella
hitchcockii ssp. tumulosa, comparing
the taxon with Lesquerella hitchcockii
ssp. rubicundula (now Lesquerella
rubicundula) from the nearby
Paunsagunt Plateau. Reveal (1970), in a
taxonomic treatment of the Lesquerella
hitchcockii complex, elevated L. h. ssp.
tumulosa to species rank as Lesquerella
tumulosa. Rollins and Shaw (1973)
submerged L. tumulosa in L.
rubicundula. Finally, Welsh and Reveal
(1977) and Welsh et al. (1987) re-
established L. tumulosa based on its
distinctive morphology, ecological
requirements, and spatial separation
from other similar plants.

Welsh et al. (1987) treated L. tumulosa
as a species and distinguished it from its
close relative, L. rubicundula. L.
tumulosa has very small linear leaves
and a distinctive pulvinate growth form
arising from a many-branched caudex,
whereas L. rubicundula has spatulate
leaves and a caespitose growth form
arising from a simple to few-branched
caudex. L. tumulosa is restricted to very
xeric shale outcrops at about 1,740 m
(5,700 feet) elevation; L. rubicundula
grows on more mesic limestone soils at
about 2,040 m (6,700 fest) elevation and
higher. L. tumulosa is restricted to a
small area in the Kodachrome Basin; L.
rubicundula is restricted to a limited
area on the Paunsagunt Plateau. There
are no known intermediate populations
between these two species.

Lesquerella tumulosa is a perennial
herbaceous plant. It has a densely
pulvinate caespitose growth from a
many-branched caudex, and forms
hemispheric clumps or cushions. The
caudex branches are clothed with
numerous marcescent leaves and leaf
bases. The stems are 1 to 4 cm (0.4 to
1.6 in) in length and have mainly basal
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leaves. The leaves are 2 to 10 mm (0.1
to 0.4 in) long and about 1 mm (0.05 in)
wide and are pubescent with stellate
hairs. Leaves are not differentiated into
a blade and petiole. The flowers of L.
tumulosa have spatulate, yellow petals
5 to 7 mm (0.2 to 0.3 in) long. The fruit
is an ovoid silicle about 3 mm (0.1 in)
long, and contains 2 to 4 seeds (Barneby
19686; Reveal 1970; Welsh and Reveal
1977; Welsh et al. 1987).

Lesquerella tumulosa grows on
sparsely vegetated white shale knolls in
thin, poorly developed soils that are
derived from the Winsor member of the
Carmel geologic formation (Welsh and
Reveal 1977; Welsh 1978; Franklin
1990). Plant species commonly
associated with L. tumulosa include:
Pinus edulis (pinyon pine), Juniperus
osteosperma (Utah juniper), Purshia
tridentata (bitterbrush), Cryptantha
flava (yellow cryptantha), St
hymenoides (Indian ﬁoegrass{a
Eriogonum corymbosum (wild
buckwheat), Asclepias cryptoceras
(pallid milkweed), Hymenopappus
filifolius (hyaline herb), and Oenothera
caespitosa (morning-lily).

Lesquerella tumulosa is restricted to
one population of about 20,000 plants
that mve a total range of about 4 km (2.5
mi), It is only found in the Kodachrofne
flats area of the Paria River drainage in
northern Kane County, south-central
Utah (Franklin 1990). The small
population size of L. tumulosa and
restricted habitat make the species
vulnerable to human-caused and natural
environmental disturbances. Some of its
habitat has been destroyed by gravel
aggregate removal (Welsh 1978), and an
active gravel quarry is located on L.
tumulosa habitat. Off-road vehicle use,
mineral exploration, and mining claim
assessment work also are threats to the
habitat of this species.

Lesquerella tumulosa occurs only on
public lands owned and managed by the
State of Utah and the Bureau of Land
Management. Most plants (90 percent)
of this ies occur on a single section
of State land.

Section 12 of the Endangered Species
Act (Act) of 1973, as amended (16
U.S.C. 1531 et. seq.), directed the
Secretary of the Smithsonian Institution
to pre a report on those plants
considered to be endangered,
threatened, or extinct. This report,
designated as House Document No. 94—
51, was presented to Congress on
January 9, 1975. On July 1, 1975, the
Fish and Wildlife Service (Service)
published a notice in the Federal
Register (40 FR 27823) of its acceptance
of the report as a petition to list the taxa
named therein under section 4(c)(2) of
the Act (petition acceptance is now

governed by section 4(b)(3)(A) of the
Act), and its intention to review the
status of those plants.

Lesquerella tumulosa was proposed
by the Service for listing as endangered
along with some 1,700 other vascular
plant taxa on June 16, 1976 (41 FR
24523). General comments received in
relation to the 1976 proposal were
summarized and published on April 26,
1978 (43 FR 17909). The 1978
amendments to the Act required that all
proposals over 2 years old
withdrawn, thoth proposals published
before the date of enactment of the 1978
amendments could not be withdrawn
before the end of a 1-year grace period
beginning on the date of enactment. On
December 10, 1979, the Service
published a notice of withdrawal of that
portion of the June 16, 1976, proposal
that had not been made final (44 FR
70796), That proposal included L.
tumulosa.

The July 1975 notice was updated by
a December 15, 1980, notice (45 FR
82480) which included L. tumulosa as a
category 1 species. Category 1 comprises
taxa for which the Service has
significant biological information to
support proposing them for listing as
endangered or threatened sgedes.

The Service published a Notice of
Review on September 27, 1985 (50 FR
39526), replacing the 1980 Notice of
Review and the 1983 supplement. This
Notice of Review reclassified L.
tumulosa from category 1 to category 2,
because the Service received a status
survey report which indicated that the

pulation of L. tumulosa was much
mger than previously reported (Hreha
1982). The Service deemed it prudent at
that time to further review the status of
L. tumulosa before proposing to list the
species as either endangered or
threatened. On February 21, 1990, the
Service published a new Notice of
Review (55 FR 6184) replacing the
previous notices. This notice
maintained L. tumulosa in category 2. In
1991, the Service received significant
additional information based on
extensive field work (Franklin 1990)
that indicated L. tumulosa should be
listed as endangered.

Section 4(b)(3)(B) of the 1982
amendments to the Act requires the
Secretary of the Interior to make
findings on certain petitions within 1
year of their receipt. Section 2(b)(1)
amendments further require that all
petitions pending as of October 13,
1982, be treated as having been newly
submitted on that date. The 1975
Smithsonian report was accepted as a
petition, and the plant taxa in the
Service's 1980 and 1985 notices are
treated as though they are petitioned.

Beginning on October 13, 1983, and
each successive year, the Service has
made 1-year findings that the petition to
list L. tumulosa was warranted but
Erecluded by other listing actions of

igher priority. The Service published a
proposed rule on November 3, 1992 (57
FR 49671), proposing endangered status
for this species. That proposel
constituted the final 1-year finding for L.
tumulosa.

Summary of Comments and
Recommendations

In the November 3, 1992, proposed
rule and associated notifications, all
interested parties were requested to
submit factual reports or information -
that might contribute to the
development of a final rule. Appropriate
State agencies, county governments,
Federal agencies, scientific
organizations, and other interested
parties were contacted and requested to
comment. Newspaper notices
concerning this proposed action were
published in The Salt Lake Tribune, the
Deseret News, and the Southern Utah
News requesting public comments.

Seven comments were received
during the comment period of
November 3, 1992, through January 4,
1993. Six comments generally
supported the proposed listing of L.
tumulosa as endangered. One
commenter opposed the proposal but
provided no substantive rationale. One
commenter stated that a recent survey
(Welsh and Thorne 1992) had identified
additional populations of this species
and that the new information should be
considered prior to a final decision on
the listing. The survey referenced
addressed several plant species, but it
did not address L. tumulosa.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Endangered
Species Act and regulations (50 CFR
rart 424) promulgated to implement the

isting provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to Lesquerella tumulosa
(Barneby) Reveal are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Recent inventories of this species have
documented a single, small population
with a limited range (Franklin 1990).
The population is on State and Federal
lands and is vulnerable to surface
disturbance associated with industrial
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devglfpmam within vi‘:i‘ habitat (Welsh
1978). An active gra uarry is. t
on the habimdthisspgcies.am&ﬁm
remainder is subject to leasing for oil
and gas mining. Portions of the habitat
have been destroged by prospecting and
excavating ef and clay.

Lesquerelia tumulosa also is
vulnerable to off-road vehicles. A new
paved road constructed in 1991-1992
provides increased access to the
remaining plants, and road travel has
increased since its construction. Service
biologists estimate that off-road vehicle
traffic will increase by about 50 percent
in the next decade because of the ease
of access afforded by this new paved
road.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. None known. However, its
limited distribution makes L. tumulosa
vulnerable to vandalism.

C. Disease or predation. Sheep and
cattle grazing may have adv y
impacted L. tumulosa populations.
However, the current level of grazing by
domestic livestock, if maintained, is not
expected to significantly impact the
species,

D. The inadequacy of existing
regulatory mechanisms. There are no
Federal, State, or local laws or
regulations that address this species
specifically or that directly provide for
the protection of its habitat. The Bureau
of Land Management is aware of L.
tumulosa and is considering it in
environmental planning of its habitat
area until the Service makes a final
determination conce: its status
under the Act. No Federal agencies are
under current legal obligation for the
conservation of L. tumulosa.

About 90 t of the remaining
plants are located on State land. The
Utah State Land Board is autherized, by
State law, to provide conservation
planning for ?ederally listed endangered
and threatened plant species, but no
such recognition is granted to nonlisted
species. Most of the L. tumulosa
population is on one section of land
owned by the State of Utah.

E. Other natural or manmade factors
offecting their continued existence. The
total population of L. tumulosa is about
20,000 individuals (Franklin 1990). The
population ef this species is at a level
which may not be demographically
stable in dy:e long-term. The existence of
only one population for this species
makes it particularly vulnerable to
extinction from any catastrophic event.
The effects of past habitat degradation
on the species are unknown but may
already affect its future existence.

The Service has carefully assessed the

st scientific and commercial

information available
present, and future threats faced by L.
tumulosa in determining to make this
rule final. Based on this evaluation, the
preferred action is to list Lesquerella
tumulosa as an endangered species.
This species is a rara local endemic
plant. Its limited habitat is being
exploited for mineral extraction and
other development activities. It has
sustained damage by off-road vehicles,
and this damage is increasing. The
population size of this species is small
and its range is limited. It is vulnerable
to environmental disturbances which,
when combined with other impacts,
may result in population extinction, A
status of “threatened”” would not be
appropriate because threatened does not
reflect the present biological condition
and vulnerability of this species. A
listing as threatened would only
indicate that an endangered status
would be likely within the foreseeable
future, Fer the reasons given below, it
is not considered prudent to designate
critical habitat.

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that to the maximum
extent prudent and determinable that
the Secretary designate critical habitat at
the time a species is determined to be
endangered or threatened. The Service
finds that designation of critical habitat
for L. tumulosa is not prudent for this
species at this time because possible

consequences. from vandalism
would likely outweigh the minimal
benefits accruing fromr critical habitat
designation.

As noted under Factor “A," L.
tumulosa occupies extremely limited
habitat. Designatien of critical habitat
would result in publication of a detailed
:ihascriptioanl and map of this babt;ta( in

e Federal Register, exposing the
species ta the potential and
threat of collection and vandalism.
Lacking mobility, plants are more
vulnerable to vandalism than animals.
One person could easily vandalize the
single small L. tumulesa population.
Moreover, few additional benefits
would be gmvided to the species by the
critical habitat designation that would
not already be provided by listing the
species as endangered. Any Federal
action that would impact the plant’s
habitat would be addressed
Section 7 consultation. Section
9(a)(2)(B) of the Act makes it unlawful
to remove and reduce to possession any
endangered species of plant from areas
under Federal jurisdiction or to
maliciously damage or destroy such
species on any such area. These
provisions are difficult to enforce,

mgwdingtheiost.

however, and publication of critical
habitat descriptions and maps would
only increase the ' vulnerabi

The Bureau of Land Management is
aware of the occurrenca of L. tumulesa:
on Federal lands and of their obligations.
under the Act.

The Utah Natural Heritage Program of
the Department of Natural Resources is
similarly aware of the location of this
species on State of Utah lands. Listing
the plant as federally endangered would
ensure its consideration in planning
conducted by the State of Utah.
Protection of habitat also would be
accomplished through the recovery
process.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endan,

Species Act include recognition,
recovery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
individuals. The Species
Act provides for possible land
acquisition and coeperation with the
States and requires that recovery actions
be carried out for all listed species. Such
actions are initiated by the: Service after
listing. The protsction required of
Federal agencies and the prohibitions
against certain activities involving listed
plants are discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect ta any species
that is proposed or listed as endangerad
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7{a)(2) requires Federal
agencies to insure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

A significant portion of the known

opulation of L. tumulosa is on Federal
ands under the jurisdiction of the
Bureau of Land Management. The
Bureau of Land Management, in
addition, is responsible for the leasing
of minerals under Federal jurisdiction.
Federal agencies are responsible for
ensuring that Federal land uses and




52030 Federal Register / Vol. 58, No. 192 / Wednesday, October 6, 1993 / Rules and Regulations

actions are not likely to jeopardize the
continued existence of L. tumulosa.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 set forth a series of
general prohibitions and exceptions that
apply to all endangered plants, All trade
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
this species in interstate or foreign
commerce, or to remove and reduce to
possession the species from areas under
Federal jurisdiction. In addition, for
endangered plants, the 1988
amendments (Pub. L. 100-478) to the
Act prohibit the malicious damage or
destruction on Federal lands and the
removal, cutting, digging up, or
damaging or destroying of endangered
plants in knowing violation of any State
law or regulation, including State
criminal trespass law. Certain
exceptions apply to agents of the
Service and State conservation agencies.
The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered species
under certain circumstances. It is
anticipated that few, if any, trade
permits would ever be sought or issued
for L. tumulosa because the species is
not common in cultivation or in the
wild. Requests for copies of the
regulations on listed plants and
inquiries regarding prohibitions and
permits may be addressed to the Office
of Management Authority, U.S. Fish and
Wildlife Service, room 432, 4401 North

Fairfax Drive, Arlington, Virginia 22203
(703/358-2104).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service's reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—{AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531~-1544; 16 U.S.C. 4201—4245; Public Law
99-625, 100 Stat. 3500, unless otherwise
noted.

2. Amend § 17.12(h) by adding the
following, in alphabetical order under
Brassicaceae, to the List of Endangered
and Threatened Plants to read as
follows:

§17.12 Endangered and threatened plants.
- b d

* * -

(h)' * *x

Species

Historic range

: Critical habi-  Special
Status  When listed tat filas
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Dated: September 23, 1993.
Bruce Blanchard,
Acting Director, Fish and Wildlife Service.

[FR Doe. 9324383 Filed 10-5-93; 8:45 am]'
BILLING CODE 4310-35—p

50 CFR Part 17

In title Eoddn&dcolioda;z!a 3
Regulations, parts 0 to 199, revised as
October 2, 1992, make the following
corrections:

On page 170 im § 17.84, paragraphs
(c)a), te)l4), (e)(B)Eii), (c)B), (c}9),
(c)(10), and (e}{11) should be revised,
and paragraph (c}{5)(iv) should be
added to read as follows:

§17.84 Special rules—vertabrates.

E - - - -

(C)OQQ

(1) The red wolf pg:hﬂuu
identified i paragraphs (c}(9)(i) and

(c)(9)(ii} of this section are nonessential
experimental populations.
- - - - -

(4)(i} Any person may take red wolves
found in the area defined in paragraph
(c)(9)(i) of this section in defense of that
person’s own life or the lives of others,
Provided That such taking shall be
immediately reported to the refuge
manager, as noted in paragraph (c)(8} of
this section.

(ii) Any person may take red welves.
found in the area defined in
(c](9)(ii) of this section, Provided That
such taking is incidental to lawful
recreational activities or in defense of
that person’s ewn life or the lives of
others, and that such taking is reported
immediately to the Park

Superinte

é)i%] Any livestock owner may harass
red wolves found in the area defined in
paraglt;aph (c)(9)(ii) of this sel(x:ti’on_
actually pursuing or killing livestack en
private properties, Provided That all
such harassment is by methods that are
not lethal or physically injurious to the
red wolf and is reported immediately to
the Park Superintendent.

(iv) Any fivestock ewner may take red
wolves found in the area defined in
paragraph (c}(9)(ii} of this section to
protect livestock actually pursued or
being killed om private properties after

efforts: ta capture red

depredating

wolves th
proven . Provided That all
such taking shall be immediately
reported to the Park Superintendent.

(5) R

(iii) Take an animal that constitutes a
demenstrable but non-immediate threat
to human safety or that is responsible
for depredations to lawfully present
domestic animals or ether persenal
property, if it has not been possible to
otherwise eliminate such depredation or
loss of personal property, Provided That
such taking must be done in a humane
manner, and may involve killing or
injuring the animal only if it has not
been possible to eliminate such threat
by live capturing and refeasing the
spe:tmen unfarmed on the refuge or
Park;

(iv) Move an animal for genetic’

Any taking pursuant to paragraphs
(c) (3) through (5 of this section must
be immediately reported to either the
Refuge , Al River
National Wildlife ge, Manteo, North
Carolina, telephone 919/473-1131, or
the i , Great' S
Mountains National Park,
Tennessee, telephone 615/436-1294.
Either of these will determine
disposition of any live or dead
specimens.
L - - - -

(9)(i) The Alligator River National
Wildlife Refuge reintroduction: sita is
within the histeric range of the species
in North Carolina, in Dare and Tyrrell
Counties; because of their proximity,
Beaufort, Hyde, and Washi
Counties are also included in the
experimental populatiors designation.

(ii) The red wolf alse histerically
occurred on lands that now comprise
the Great Mountains National
Park. The Park encompasses properties
within and Swain Counties in
North Carolina, and Blount, Cocke, and
Sevier Counties in Tennessee. Graham,
Jackson, and Madison Counties in North
Carolina, and Monree County in
Tennessee, are also included in the
experimental designation because of the
close proximity of these counties to the
Park boundary.

(iii) Except for the three island
propagation projects and these small
reintroduced populations, the red wolf
is extirpated from the wild. Therefare,
there are no other extant populstions:
with which the refuge or Park
experimental populations could come
into contact.

(10) The reintroduced populations
will be monitered closely for the
duration of the project, generally by use

purposes.
(6)

of radio telemetry as appropriate. All
animals will be vaceinated against
diseases prevalent in canids prier to
release. Any animal that is determined
to be sick, injured, er otherwise in need
?fs ial c::e.ormat moves off Federal
will be immediately recaptured
by Service and/or Park Service and/or
designated State wildlife agency
personnel and given  Care.
Such animals will be released back to
the wild on the refuge or Park as soon
as possible, unless physical er
behavieral problems make it necessary
::::tdm-n the animals to a captive-

(11) status of the Alligator River
National Wildlife Refuge project will be
Eeevdmtadmht{uoanba 1,1992, to

etermine status
and needs. mmm% into
account the reproductive success of the
mated pairs, movement patterns of
indivi animals, habits, and
overall health of the ion. The
duration of the first phase of the Park
preject is estimated to be 10 to 12
months. After that period, an
assessment of the reintroduction
potential of the Park for red wolves will
be made. If a second phase of
reintroduction is ted, the
duration of that phase will be better
defined during the assessment.
However, it is presently theught that a
second phase would last for 3 years,
after which time the red wolf would be
treated as a resident species within the
Park. Throughout these periads, the
experimental and nonessential
designation of the animals will remain
in effect.

* L - - -

BILLING CODE 1505-07-0

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration.

50 CFR Part 663

[Docket No. 921253-2353; ID. 082993E)
Pacific Coast Groundfish Fishery
AGENCY: National Marine Fisheries
Service (NMFS], National Oceanic and
Atmospheric Administration (NOAA],
Commerce.

ACTION: Fishing restrictions; request for
comments.

SUMMARY: NMFS announces an increase
ins vessel trip limits for bocaccie, &
component of the Sebastes complex of
rockfish in the groundfish fishery off
Oregon and California. This action is
authorized under the Pacific Coast
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Groundfish Fishery Management Plan
(FMP). The increase is designed to keep
the catch as close as possible to the 1993
harvest guideline while providing
fishermen the opportunity to fully
utilize the entire harvest guideline.
DATES: Effective from 0001 hours (local
time) October 6, 1993, until modified,
superseded, or rescinded. Comments
will be accepted through October 21,
1993.

ADDRESSES: Submit comments to
Rolland A, Schmitten, Director,
Northwest Region, National Marine
Fisheries Service, 7600 Sand Point Way
NE., BIN-C15700, Seattle, Washington
98115~0070; or Dr. Gary Matlock,
Acting Director, Southwest Region,
National Marine Fisheries Service, 501
West Ocean Blvd, suite 4200, Long
Beach, California 90802-4213.

FOR FURTHER INFORMATION CONTACT:
William L. Robinson at 206-526-6140;
or Rodney Mclnnis at 310-980-4040.
SUPPLEMENTARY INFORMATION: The FMP
and its implementing regulations (56 FR
736, January 8, 1991) provide for rapid
changes to specific management
measures that have been designated
“routine.” Trip landing and frequency
limits for the Sebastes complex are
among those management measures that
have been designated as routine at 50
CFR 663.23(c)(1)(B). Implementation
and further adjustment of those
measures may occur after consideration
at a single Pacific Fishery Management
Council (Council) meeting. A
cumulative trip limit is the maximum
amount that may be taken and retained,
possessed, or landed per vessel in a
specified period of time, without a limit
on the number of landings or trips.

Effective January 1, 1993, no more
than 50,000 pounds (22,680 kilograms
(kg)) cumulative of the Sebastes
complex could be taken and retained,
possessed or landed per vessel in a 2-
week period coastwide. Of this 50,000
pounds (22,680 kg), no more than
10,000 pounds (4,536 kg) cumulative
could be bocaccio taken and retained
south of Cape Mendocino, California
(40° 30’ 00” N. latitude).

Under the current trip limit only 671
metric tons (mt) of bocaccio have been
landed through August 14, 1993. At the
current catch rate, only 88 percent of the
1,540 mt harvest guideline is projected
to be taken in 1993. Consequently, at its
September meeting, the Council
recommended that the 10,000-pound
(4,536 kg) cumulative trip limit for
bocaccio be increased to 15,000 pounds
(6,804 kg) cumulative per 2-week period
on October 6, 1993, the beginning of the
next 2-week period. The increase is
designed to keep the catch as close as

possible to the 1993 harvest guideline
while providing fishermen the
opportunity o fully utilize the entire
harvest guideline. The RD concurred
with the Council’s recommendation. All
other provisions for bocaccio and the
Sebastes complex announced at 58 FR
2990 (January 7, 1993) remain in effect,
including the trip limit for the Sebastes
complex which is repeated below. This
action does not change the trip limit for
yellowtail rockfish which also is a
component of the Sebastes complex.
Secretarial Action

The Secretary of Commerce
(Secretary) concurs with the Council's
recommendation and announces the
following change to the management
measures for bocaccio announced at 58
FR 2990 (January 7, 1993):

Coastwide, no more than 50,000 pounds
(22,580 kg) cumulative of the Sebastes
complex may be taken and retained,
possessed, or landed per vessel in a 2-
week period. Of this 50,000 pounds
(22,680 kg), no more than 15,000

ounds (6,804 kg) cumulative of

accio may be taken and retained

south of Cape Mendocino, California.
Classification

The determination to take this action
is based on the most recent data
available. The aggregate data upon
which the determination is based are
available for public inspection at the
Office of the Director, Northwest Region
(see ADDRESSES) during business
hours until October 20, 1993.

This action is taken under the
authority of 50 CFR 663.23(c)(1)(i)(B),
and section IILC.1. of the Appendix to
50 CFR part 663.

This action is in compliance with
Executive Order 12291.

List of Subjects in 50 CFR Part 663
Administrative practice and
procedure, Fisheries, Fishing, and
Recordkeeping and reporting
requirements.
Authority: 16 U.S.C. 1801 et seq.
Dated: October 1, 1993.
Richard H. Schaefer,

Director of Office of Fisheries Conservation
and Management, and National Marine
Fisheries Service.

[FR Doc. 93-24550 Filed 10-5-93; 8:45 am)
BILLING CODE 3510-22-M

50 CFR Part 672
[Docket No. 821107-3068; 1.D. 092893A]
Groundfish of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.
ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for pollock in statistical area 61
in the Gulf of Alaska (GOA). This action
is necessary to prevent exceeding the
total allowable catch (TAC) for pollock
in this area.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.Lt.), October 3, 1993, until 12
midnight, A.lLt., December 31, 1993.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, Resource
Management Specialist, Fisheries
Management Division, NMFS, 907-586—
7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by the
Secretary of Commerce according to the
Fishery Management Plan for
Groundfish of the GOA (FMP) prepared
by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S,
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 672.

In accordance with
§672.20(c)(1)(ii)(B), the 1993 pollock
TAC for statistical area 61 is established
by the final 1993 initial specifications
(58 FR 16787, March 31, 1993) as 24,087
metric tons (mt). The fourth quarterly
allowance of that TAC for statistical area
61 becomes available at noon, October
1, 1993.

The Director of the Alaska Region,
NMFS (Regional Director), has
determined, in accordance with °
§ 672.20(c)(2)(ii), that the 1993 pollock
TAC in statistical area 61 soon will be
reached. The Regional Director
established a directed fishing allowance
of 23,587 mt, and has set aside the
remaining 500 mt as bycatch to support
other anticipated groundfish fisheries.
The Regional Director has determined
that the directed fishing allowance has
been reached. Consequently, directed
fishing for pollock in statistical area 61
is prohibited, effective from 12 noon,
A.Lt., October 3, 1993, until 12
midnight, A.Lt., December 31, 1993.

Directed fishing standards for
applicable gear types may be found in
the regulations at § 672.20(g).

Classification

This action is taken under § 672.20,
and is in compliance with E.O. 12291.

List of Subjects in 50 CFR Part 672

Fisheries, Reporting and
recordkeeping requirements.
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Authority: 16 U.S.C. 1801 et seq.
Dated: September 30, 1993.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 93-24492 Filed 10-1-93; 8:46 am]
BILLING CODE 3510-22-M

50 CFR Part 675
[Docket No. 921185; 1.D 093093B]

Groundfish of the Bering Sea and
Aleutian Islands Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure,

SUMMARY: NMFS is closing the directed
fishery for pollock by the inshore
component in the Bering Sea subarea
(BS) of the Bering Sea and Aleutian
Islands management area (BSAI). This

action is necessag to prevent exceeding

the allowance of the total allowable
catch (TAC) of pollock for the inshore
component in the BS.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.l.t.), October 3, 1993, until 12
midnight, A.Lt., December 31, 1993,

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, Resource
Management Specialist, Fisheries
Management Division, NMFS, 907-586—
7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by the
Secretary of Commerce according to the
Fishery Management Plan for the
Groundfish Fishery of the BSAI (FMP)
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 675.

In accordance with § 675.20(a)(2), the
final 1993 initial specifications for
groundfish in the BSAI (58 FR 8703,
February 17, 1993), and a subsequent
reserve release (58 FR 44136, August 19,
1993), established the allowance of
pollock TAC for vessels catching
pollock for processing by the inshore
component in the BS as 420,875 metric
tons (mt).

The Director of the Alaska Region,
NMFS (Regional Director), has
determined, in accordance with
§675.20(a)(8), that the allowance of
pollock TAC for the inshore component

in the BS soon will be reached.
Therefore, the Regional Director has
established a directed fishing allowance
0f 415,875 mt, with 5,000 mt to be taken
as incidental catch in directed fishing
for other species in the BS.
Consequently, NMFS is prohibiting
directed fishing for pollock by vessels
catching pollock for processing by the
inshore component in the BS, effective
from 12 noon A.lLt., October 3, 1993,
until 12 midnight, A.Lt., December 31,
1993.

Directed fishing standards for

applicable gear types may be found in
the regulations at § 675.20(h).

Classification

This action is taken under §675.20
and complies with E.O. 12291,

List of Subjects in 50 CFR 675

Fisheries, Reporting and
recordkeeping requirements,
Authority: 16 U.S.C. 1801 et seq.
Dated: October 1, 1993.
Richard H. Schaefer,
Director of Office of Fisheries, Conservation

and Management, National Marine Fisheries
Service.

[FR Doc. 93-24543 Filed 10-1-93; 3:37 pm|
BILLING CODE 3510-22-M
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contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules. ;

NUCLEAR REGULATORY
COMMISSION

10CFR Part 73
RIN 3150-AD30

Annual Physical Fitness Performance
Testing for Tactical Response Team
Members, Armed Response Personnel,
and Guards at Category | Licensees

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations for Tactical
Response Team members, armed
response personnel, and guards at fuel
cycle facilities possessing formula
quantities of strategic special nuclear
material (Category I licensees). This
action is necessary to ensure that these
personnel are able to perform their
assigned duties under conditions of
strenuous tactical engagements. Tactical
Response Team members, armed
response personnel, and guards at these
facilities would be required to
participate in a continuing physical
fitness program and, according to new
criteria, pass an annual performance
test. As an alternative to the fitness
program and the performance test
greviously proposed, the licensee will
e permitted to develop a content-based
site specific test, to be administered
quarterly, and to justify that this test
duplicates the response duties that are
expected of Tactical Response Team
members, armed response personnel,
and guards in the event of a strenuous
tactical engagement.
DATES: The comment period expires on
December 20, 1993. Comments received
after this date will be considered if it is
practical to do so, but assurance of
consideration can be given only for
gomments received on or before this
ate.

ADDRESSES: Mail written comments to:
The Secretary of the Commission, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555, Attention:
Docketing and Service Branch.
Comments may also be delivered to
11555 Rockville Pike, Rockville, MD,
between 7:30 a.m. and 4:15 p.m. on
Federal workdays. Copies of the
regulatory analysis, the environmental
assessment and finding of no significant
impact, the Paperwork Reduction Act
statement submitted to OMB, and any
comments received will be available for
examination and copying at the NRC
Public Document Room at 2120 L Street
NW. (Lower Level), Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Harry S. Tovmassian, Office of Nuclear
Regulatory Research, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, telephone (301) 492-3634.

SUPPLEMENTARY INFORMATION:

Background

On November 10, 1988 (53 FR 45447),
the Commission published final
amendments to 10 CFR 73.46 that
require a Category I licensee to establish
and train Tactical Response Teams
(TRT), * conduct periodic tactical
exercises, and make available a force of
guards 2 or armed response personnel 3
to provide assistance to the TRT, as
necessary.
At the time of the 1988 rulemaking,
no need for specific physical fitness
performance testing criteria was
identified. However, observations of
Category I licensee guard performance
during a 1988 DOE Central Training
Academy course prompted the NRC to
examine, through the California State
University at Hayward (CSUH), the
physical fitness levels of Tactical
Response Team members, armed
response personnel, and guards at
Category I licensees. CSUH found that of
77 subjects tested, 26 percent had a poor
level of cardiovascular fitness and
another 29 percent were below average.

1 "Tactical Response Team" means the primary
response force for each shift which can be
identified by a distinctive item of uniform, armed
with specified weapons, and whose other duties
permit immediate response.

2*“Guard” means a uniformed individual armed
with a firearm whose primary duty is the protection
of special nuclear material against theft, the
protection of a plant against radiological sabotage,
or both.

3“Armed Response Personnel" means persons, -
not necessarily uniformed, whose primary duty in
the event of attempted theft of special nuclear
material or radiological sabotage shall be to
respond, armed and equipped, to prevent or delay
such actions.

Furthermore, 26 percent of the
individuals tested were classified as
obese because of high body fat levels.
Overall, the CSUH test results indicated
that a potentially significant number of
guards may not have a sufficient
cardiovascular reserve for a TRT
response situation, particularly if they
must exert themselves at a hig{
intensity in order to reach the scene of
an incident or their designated post
during a critical situation. Therefore, the
NRC concluded that criteria for physical
fitness performance testing of TRT
members, armed response personnel,
and guards as well as the specification
of a minimum continuing physical
fitness training program are needed to
ensure an adequate level of fitness.
Accordingly, on December 13, 1991 (56
FR 65024), the Commission published
proposed amendments to 10 CFR Part
73 that contained additional
requirements relative to the physical
fitness qualifications of Tactical
Response Team members, armed
response personnel, and guards. The
Federal Register Notice also included
the requirements for day firing
qualification courses for those
personnel. The Commission has decided
to publish the day firing qualification
requirements as a final rule and to
republish the physical fitness related
requirements as a proposed rule as a
result of the analysis of public comment
(see Summary of Public Comments).

The amendments proposed in 1991
would have required TRT members,
armed response personnel, and guards
to participate in annual physical fitness
performance testing and in a continuing
physical fitness training program to
ensure that the individuals achieve and
maintain the required fitness level.
Individuals would have been required
to receive a physical examination by a
licensed physician, and be provided
with written certification that there are
no medical contraindications to
participation in the physical fitness
training program or the annual
performance testing, prior to
participation in either program. In
addition, the amendments proposed in
1991 would have required Eoensees to
assess the general fitness of each
participant every 4 months and to make
modifications to the individual's
training regime, as necessary.

In the amendments proposed in 1991,
the minimum physical fitness training
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program needed to achieve the
necessary fitness levels was separated
into two elements. The first element
included the training of individuals
through cardiovascular training
activities such as running, bicycling,
rowing, swimming, or cross-country
skiing. Individuals would be tested
prior to assignment as a TRT member
and each year thereafter using the
performance criteria of 8 1-mile run in
8.5 minutes or less and a 40-yard dash
starting from a prone position in 8.0
seconds or less. Likewise, individuals to
be assigned as armed response
personnel and guards would be required
to participete in the physical fitness
training program. However, the
performance criteria for these
individuals would be a ¥z mile run in

4 minutes and 40 seconds or less and a
40-yard dash starting from a prone
position in 8.5 seconds or less. The
fitness levels required of TRT members,
whose duties are to perform offensive
combative tasks, have been established
by a 1982 DOE study.+ The fitness levels
required of armed response personnel
and support guards, whose duties are to
perform defensive combative tasks, were
also established by the study.4

The second element of the physical
fitness training program involved
musculoskeletal training, i.e., exercises
that develop strength, flexibility, and
endurance in the major muscle groups.
Although musculoskeletal training
would be an integral part of the physical
fitness training program, performance
criteria were not specified because to
date there have been no studies that
establish the levels of strength,
flexibility, and endurance required of
TRT members, armed response
personnel, and guards under conditions
of strenuous tactical engagement.
However, the effectiveness of the
musculoskeletal training would be
included in a licensee’s assessment
program and the results used to make
appropriate modifications to an
individual's training regime.

Two documents have been prepared
which may be used by licensees in
developing physical fitness training
programs and by physicians responsible
for the required medical examinations
of personnel participating in the
programs. The first, “Physical Fitness
Training Reference Manual for Security
Force Personnel at Fuel Cycle Facilities
Possessing Formula Quantities of
Strategic Special Nuclear Material,”

“Telfair, W.D., et al., United States Department of
Energy Physical Standards Validation Study,
Professional Management Associates, Inc.,
September 30, 1982. *

NUREG/CR-5690,5 provides
information on designing and
conducting a physical fitness training
program. The second, “Medical
Screening Reference Manual for
Security Personnel at Category I Fuel
Cycle Facilities Possessing Formula
Quantities of Strategic Special Nuclear
Material,” NUREG/CR-5689, is
intended for use by the examining
physicians. These documents have been
placed in the Public Document Room
and are available for public inspection

and copying.
Summary of Public Comments

The comment period for the proposed
rule published December 13, 1991 (56
FR 65024) expired on March 13, 1992.
Three letters of comment were received
on the proposed requirements for both
day firing qualifications and physical
fitness programs. Since the
requirements for day firing qualification
are being published separately as a final
rule, the comment summary below
addresses only the comments or the
proposed physical fitness training
program and annual performance testing
requirements. The comments and their
resolution, as incorporated in this
proposed rule, are as follows:

1. Comment. One commenter stated
that the Commission has not adequately
established the need for the continuing
physical fitness training program and
the annual performance testing.

Response. The Commission disagrees
with this comment and reiterates that
observations of licensee guard
performance at Central Training
Academy exercises alerted the NRC to
the fact that guards may not be
physically fit to perform their response
duties in spite of the existing
requirement that they “shall have no
physical weakness or abnormality that
would adversely affect their
performance of assigned security job
duties.” Based upon the unacceptable
consequences of the failure to
adequately respond to security related
emergencies, the Commission believes
that criteria, which objectively
determine that Tactical Response Team
members, armed response personnel,
and guards have an adequate level of
physical fitness to perform their duties,
as well as a physical fitness training
program are needed.

3 Copies of NUREGs may be purchased from the
Superintendent of Documents, U.S. Government
Printing Office, P.O. Box 37082, Washington, DC
20013-7082. Copies are also available from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, VA 22161. A copy is also
available for inspection or copying at the NRC
Public Document Room, 2120 L Street, NW. {Lower
Level), Washington, DC.

As a result of this comment, however,
the Commission reexamined its position
as to whether or not other alternatives
existed that provide the same level of
assurance that Tactical Response Team
members, armed response personnel,
and guards could adequately perform
their assigned duties. The Commission
has decided that an acceptable
alternative to the approach specified in
proposed 10 CFR 73.46(b) (10) and (11)
would be for licensees to develop site-
specific content-based physical fitness
performance tests for NRC approval.
The site-specific tests would duplicate
the response duties a guard may need to
perform during strenuous tactical
engagements. These tests would be
administered on a quarterly basis and
would be used for qualifying Tactical
Response Team members, armed
response personnel, and guards.
Therefore, a new proposed paragraph,
10 CFR 73.46(b) (12), has been added to
allow this type of test instead of the
physical fitness training program and
annual performance tests specified in
proposed 10 CFR 73.46(b) (10) and (11).

2. Comment. One commenter stated, -~
without providing any rationale, that
the aerobic exercise requirement seems
excessive and therefore either the
frequency or intensity of the training
sessions required in 10 CFR
73.46(b)(10)(i)(A) should be reduced.

Response. The Commission disagrees
with the commenter’s contention. The
proposed rule specifies that the aerobic
portion of the r{:?ical fitness training
sessions be at least 20 minutes in
duration at 75 percent of maximum
heart rate three times per week. The
physical fitness training program is
designed to follow the
recommendations of the American
College of Sports Medicine to achieve a
level of fitness that helps Tactical
Response Team members, armed
response personnel, and guards
maintain the requisite physical fitness
for effective job performance and
enables them to pass the applicable
annual physical fitness performance
tests. Therefore, neither the intensity

.nor the frequency of the aerobic

requirement has been modified.

3. Comment. One commenter stated
that individuals that served in “static
response positions,” such as operators
of central or secondary alarm stations,
or guards at exit and entry portals,
should be exempted from the
performance testing criteria because the
rule states that the exercise program
must be consistent with the
environment in which individuals must
perform their duties.

Response. The Commission agrees
that individuals whose assignments do
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not include strenuous response duties
should not be required to participate in
the physical fitness training program or
annual performance testing. Therefore,
the proposed rule has been modified to
include an exemption for these
employees, provided that these
individuals are not essigned temporary
response guard duties.

4. Comment. One commenter
recommended, without providing any
rationale, that different training regimes
be specified for each type of position
(i.e., TRT member, armed response
person, and d).

Response. The Commission did not
specify a training regime to be followed
by participants in the continuing
physical fitness training program. The
proposed rule provides the elements
that must be part of the program in 10
CFR 73.46(b)(10)(i). The program must
have elements devoted to aerobics and
to the strength, flexibility, and
endurance of large muscle groups. The
Commission expects its licensee to
develop, and modify as necessary, a
training regime for each participant,
depending upon a number of factors.
These factors may include fitness level,
recent medical history, and security
responsibilities. The Commission
believes that the language of this
provision is sufficiently flexible to allow
different training regimes for each type
of position as well as for different
individuals within each position. In
fact, the text of 10 CFR 73.46(b)(10)(ii)
included in this proposed rule states
that “Individual exercise programs must
be modified to be consistent with the
needs of each participating Tactical
Response Team member, armed
response person, and guard, and
consistent with the environments in
which they must be prepared to perform
their duties.”

5. Comment. One commenter stated
that the proposed requirement in 10
CFR 73.46(b)(10)(ii) for a fitness
assessment every 4 months should be
modified to read “‘assessments three
times each year” to allow for
individuals who are on vacation, sick
leave, etc., when the 4 months elapse.

Response. The Commission believes
that this is a valid concern. However,
the modification as suggested by the
commenter is vague and may result in
an abuse of the rule, For example, a
licensee could perform assessments
once every week for 3 successive weeks
then none for over 11 months and still
be in compliance with the
recommended modification. Therefore,
the following sentence has been added
to 10 CFR 73.46(b)(10)(ii) in the revised
rule: “Individuals who exceed 4 months
without being assessed for general

fitness, due to excused time off from
work, must be assessed within 15
calendar days of returning to duty as a
response guard.”

6. Comment. One commenter stated
that neither the method for performing
the assessment required in 10 CFR
73.46(b)(10)(ii), nor any criterion for
determining the acceptability of the
results of the assessment, is specified.
With regard to the methods used, this
commenter questioned the requirement
for a physical assessment by “medical
personnel” and suggested that a
questionnaire-type documentation of an
individual's recent medical history and
fitness-related activities may be
sufficient, This commenter stated that
frequent medical evaluations would be
unnecessarily repetitive.

Response. In regard to the
commenter’s question on the methods
used for the trimester assessments, the
proposed rule would not require a
“physical assessment by medical
personnel.” What would be required is
a recent health history, measures of
cardiovascular fitness, percent of body
fat, flexibility, muscular strength, and
endurance. Specific measures are not
required so that licensees have the
flexibility to develop their own
programs. The Commission believes that
the trimester assessments are important
because they will identify deficiencies
in individual training regimes and
provide a timely mechanism for
modification. Concerning the
commenter’s assertion that no criteria
are provided for the acceptability of the
assessment results, it should be noted
that neither the existence nor absence of
acceptance criteria relieves the licensee
from the responsibility to assess the
effectiveness of his program and make
any necessary modifications to
individual training regimes. It will be
up to each licensee to determine how its
gltness staff will evaluate the needs of

e am icipants.

7.pCr:§1rme&?r8nep$mmemer stated
that the requirement, in proposed
§ 73.46(b)(10)(ii), for an assessment to
determine the effectiveness of the
continuing physical fitness training

* program implies the existence of some

acceptance criteria and corrective
actions. The commenter further stated
that the requirement should be deleted,
because no criteria or corrective actions
have been provided. Barring sudden
changes in an individual’s medical
status, the annual physical examination
should be sufficient to ensure the
capability of Tactical Response Team
members, armed response personnel,
and guards to perform their duties.

Response. As noted in the previous
response, it is the licensees

responsibility to determine how the
trimester assessments will be
conducted. Corrective actions for
individuals whose fitness level is
deemed to be unacceptable will vary
depending upon the individual and the
degree to which physical fitness has
degenerated, These measures might
include reclassifying the individual

from a minimally su sed regime to
a directly supervisemdividually
monitored regime. In other cases, the
training regime itself might be modified
to address specific deficiencies
discovered. In any event, the corrective
action taken is also the responsibility of
the licensee, who should rely upon a
qualified program director to plan the
action and obtain the appropriate
medical advice when necessary. With
respect to the comment that the yearly
physical examination is sufficient to
ensure that the continuing physical
fitness program has been effective, it
shouldge noted that the yearly physical
examination serves a different purpose
and is not relied upon to assess the
adequacy of the program. The purpose
of the annual physical examination is to
assure that Tactical Response Team
members, armed response personnel,
and guards are healthy enough to
participate in the continuing physical
fitness training program and to be tested
against the performance criteria without
undue hazard to themselves.

8. Comment. One commenter stated
that the amount of time allowed for
implementation should be increased
from 180 days to 1 year.

Response. The Commission believes
that a 1-year implementation period is
reasonable because licensees may need
to purchase or lease facilities or
equipment, or acquire qualified
personnel to administer their programs.
Therefore, this proposed rule has been
amended to incorporate this comment.

9. Comment. One commenter stated
that the costs of a supervised or
monitored physical fitness training
program are excessive and unwarranted
because the improvement in security
guard performance is not tifiable.

Response. The physical fitness
performance criteria were developed as
a result of the DOE Physical Standards
Validation Study. The fitness levels
required of Tactical Response Team
members, armed response personnel,
and guards, whose duties are to perform
defensive combative tasks and offensive
combative tasks, were established by the
1982 DOE study. The Commission
specifies the elements that should be
part of the physical fitness training
program and not the program itself.
These elements when taken together are
considered the minimum required to
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allow Tactical Response Team members,
armed response personnel, and guards
to achieve and maintain the fitness level
requiréd to successfully perform the
physical fitness performance test each
year and are necessary to ensure that
Tactical Response Team members,
armed response personnel, and guards
can perform their response duties. The
costs associated with implementing the
elements can vary depending upon how
the licensee designs tgz program. The
Commission believes that this program
is needed to ensure that Tactical
Response Team members, armed
response personnel, and guards at
Category I licensees are sufficiently fit to
perform their assigned duties under
conditions of strenuous tactical
engagement. Also, to allow licensees to
better control their costs, the proposed
rule contains a new paragraph, 10 CFR
73.46(b)(12), which allows licensees to
have quarterly site specific content-
based performance tests instead of a
formal physical fitness training program
and annual performance tests. Quarterly
testing has the advantage of reducing
the possibility of degradation of a
individual’s fitness level as compared to
annual qualification tests. Therefore, no
further modifications have been made in
the rule.

10. Comment. One commenter
recommended that licensee
responsibility be limited to validating
that their personnel meet or exceed the
physical fitness performance testing
criteria, but not & required to provide

a training p ¢
Response. ﬁnder an alternative

rmposed in 10 CFR 73.46(b)(12) a
icensee would not be required to have
a physical fitness training program,
provided Tactical Response Team
members, armed response personnel,
and guards pass site specific content-
based physical fitness performance
tests. However, licensees may still wish
to provide a training program to ensure
that their personnel are fit enough to
undergo the qualification testing.

11. Comment. One commenter
questioned why the requirement for a
medical examination 30 days prior to
performance testing, which was
previously in appendix B to part 73 and
deleted in 1988, was restored in this
rule. The commenter does not state
whether or not the requirement should
be modified or deleted.

Response. Previous requirements for
timing of physical examinations are
unrelated to the proposed 10 CFR
73.46(b)(11)(iii), which states that each
guard undergo a physical examination
within 30 days of participating in the
physical fitness performance testing.
The underlying issue of this

requirement is the well-being of the
individual being tested. The
Commission believes that it is prudent
to obtain a minimum level of assurance
that an individual has no medical
contraindications to physical fitness
performance testing which may require
a maximum effort on the part of the
individual being tested. The 30-day
limit is a common industry practice and
is equivalent to the requirement in 10
CFR part 1046 which applies to DOE
security personnel.

Criminal Penalties

The Commission notes that these
amendments are issued under sections
161 b and i of the Atomic Energy Act
of 1954, as amended. Therefore,
violation of these regulations may
subject a person to criminal sanctions
under section 223 of the Atomic Energy
Act.

Finding of No Significant
Environmental Impact: Availability

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, that this rule, if
adopted, will not be a major Federal
action significantly affecting the quality
of the human environment, and
therefore, an environmental impact
statement is not required. The proposed
rule will not adversely affect either the
safety of the operations carried out by
licensees possessing formula quantities
of strategic special nuclear material nor
the routine release of, or exposure to,
radioactivity. These amendments would
specify (1) annual performance testing
criteria and a minimum physical fitness
training program or (2) a quarterly
administered site specific content-based
physical fitness performance test to
assure that Tactical Response Team
members, armed response personnel,
and guards can adequately perform their
duties under conditions of strenuous
tactical engagement.

The environmental assessment and
finding of no significant impact on
which this determination is based is
available for inspection at the NRC
Public Document Room, 2120 L Street,
NW. (Lower Level), Washington, DC.
Single copies of the environmental
assessment and finding of no significant
impact are available from Mr. Harry
Tovmassian, Office of Nuclear
Regulatory Research, U.S. Nuclear

latory Commission, Washington,
DC 20555, (301) 492-3634.

Paperwork Reduction Act Statement

This proposed rule amends
information collection requirements that

are subject to the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.).
This rule has been submitted to the
Office of Management and Budget for
review and approval of the paperwork

uirements.

he public reporting burden for this
collection of information is estimated to
average 41 hours per licensee
respondent, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this burden estimate or any
other aspect of this collection of
information, including suggestions for
reducing this burden, to the Information
and Records Management Branch
(MNBB-7714), U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
and to the Desk Officer, Office of
Information and Regulatory Affairs,
NEOB-3019, (3150-0002), Office of
Management and Budget, Washington,
DC 20503.

Regulatory Analysis

The Commission has prepared a
regulatory analysis on this proposed
amendment. The analysis examines the
costs and benefits of the alternatives
considered by the Commission and
provides a decision rationale for the
chosen approach. The analysis is
available for inspection in the NRC
Public Document Room, 2120 L Street,
NW. (Lower Level), Washington, DC.
Single copies of the regulatory analysis
may be obtained from Ms. Carrie Brown,
Office of Nuclear Material Safety and
Safeguards, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
(301) 504-2382.
Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),
the Commission certifies that this
rulemaking, if adopted, will not have a
significant economic impact upon a
substantial number of small entities.
The proposed rule would affect two
Category I licensees. The companies that
own these plants do not fall within the
scope of the definition of “small
entities” set forth in the Regulatory
Flexibility Act, 15 U.S.C. 632, or the
Small Business Size Standards set out in
regulations issued by the Small
Business Administration in 13 CFR part
121. Thus, this rule does not fall within
the purview of the act.

Backfit Analysis

The Commission has determined that
the backfit rule, 10 CFR 50.109, does 10!
apply to this proposed rule because
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these amendments do not impose
requirements on existing 10 CFR part 50
licensees. Therefore, a backfit analysis is
not required for this proposed rule.

List of Subjects in 10 CFR Part 73

Criminal penalties, Hazardous
materials—transportation, Incorporation
by reference, Nuclear materials, Nuclear
power plants and reactors, Reporting
and recordkeeping requirements,
Security measures.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,

as amended, and 5 U.S.C. 553, the
Commission is proposing to adopt the
following amendments to 10 CFR part
73.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND MATERIALS

1. The authority citation for 10 CFR
part 73 continues to read as follows:

Authority: Secs. 53, 161, 68 Stat. 930, 948,
as amended, sec. 147, 94 Stat. 780 (42 U.S.C.
2073, 2167, 2201); sec. 201, as amended, 204,
88 Stat. 1242, as amended, 1245 (42 U.S.C.
5841, 5844).

Section 73.1 also issued under secs. 135,
141, Pub. L. 97425, 96 Stat. 2232, 2241 (42
U.S.C. 10155, 10181), Section 73.37(f) also
issued under sec. 301, Pub. L. 96-295, 94
Stat. 789 (42 U.S.C. 5841 note). Section 73.57
is issued under sec. 606, Pub. L. 99-399, 100
Stat. 876 (42 U.S.C. 2169).

2.1n § 73.46 paragraphs (b)(4) and
paragraph (i) are revised and new
paragraphs (b)(10), (b)(11), and (b)(12)

are added to read as follows:
§73.46 Fixed site physical protection

(b) * ® *

(4) The licensee may not permit an
individual to act as a Tactical Response
Team member, armed response person,
or guard unless the individual has been
trained, equipped, and qualified to
perform each assigned security duty in
accordance with appendix B of this part,
“‘General Criteria for Security
Personnel.” Tactical Response Team
members, armed personnel,
and guards shall be trained, equipped,
and qualified for use of their assigned
weapon in accordance with paragraphs
(b)(6) and (b)(7) of this section. In
addition, Tactical Response Team
members, armed response personnel,
and guards shall be trained and
qualified in accordance with either
paragraphs (b)(10) and (b)(11) or
paragraph (b)(12) of this section. Upon
the request of an authorized
representative of the NRC, the licensee

shall demonstrate the ability of the
thsical security personnel, whether
icensee or contractor employees, to
carry out their assigned duties and
responsibilities. Each Tactical Response
Team member, armed response person,
and guard, whether a licensee or
contractor employee, shall requalify in

accordance with appendix B of this part.

Tactical Response Team members,
armed response personnel, and guards
shall also requalify in accordance with
paragraph (b)(7) of this section at least
once every 12 months. The licensee
shall document the results of the
qualification and requalification. The
licensee shall retain the documentation
of each qualification and requalification
as a record for 3 years after each
qualification and requalification.

- - L - -

(10) In addition to the medical
examinations and physical fitness
requirements of paragraph 1.C of
appendix B of this part, each Tactical
Response Team member, armed
response person, and guard, except as
provided in paragraph (b)(10)(v) of this
section, shalfparticipate in a physical
fitness training program on a continuing
basis.

(i) The elements of the physical
fitness training program must include,
but not necessarily be limited to, the
following:

(A) Training sessions of sufficient
frequency, duration, and intensity to be
of aerobic benefit, e.g., normally a
frequency of three times per week,
maintaining an intensity of
approximately 75 percent of maximum
heart rate for 20 minutes;

(B) Activities that use large muscle
groups, that can be maintained
continuously, and that are rhythmical
and aerobic in nature, e.g., running,
bicycling, rowing, swimming, or cross-
country skiing; and

(C) Musculoskeletal training exercises
that develop strength, flexibility, and
endurance in the major muscle groups,
e.g., legs, arms, and shoulders.

(ii) The licensee shall assess Tactical
Response Team members, armed
response personnel, and guards for
general fitness once every 4 months to
determine the effectiveness of the
continuing physical fitness training
program. Assessments must include a
recent health history, measures of
cardiovascular fitness, percent of body
fat, flexibility, muscular strength, and
endurance. Individual exercise
programs must be modified to be
consistent with the needs of each
participating Tactical Response Team
member, armed response person, and
guard and consistent with the

environments in which they must be
prepared to perform their duties.
Individuals who exceed 4 months
without being assessed for general
fitness due to excused time off from
work must be assessed within 15
calendar days of returning to duty as a
Tactical Response Team member, armed
response mon. or guard. .

(1ii) Wi 30 days prior to
participation in the physical fitness
training program, the licensese shall give
Tactical Response Team members,
armed response personnel, and guards a
medical examination including a
determination and written certification
by a licensed physician that there are no
medical contraindications, as disclosed
by the medical examination, to
participation in the physical fitness
training program.

(iv) Licensees may temporarily waive
an individual’s participation in the
physical fitness training program on the
advice of the licensee’s examining
physician, during which time the
individual may not be assigned duties
as a Tactical Res Team member.

(v) Guards whose duties are to staff
the central or secondary alarm station
and those who control exit or entry
portals are exempt from the physical
fitness training program specified in
paragraph (b)(10) of this section,
provided that they are not assigned
temporary response guard duties.

(11) In addition to the physical fitness
demonstration contained in paragraph
1.C of appendix B of this part, Tactical
Response Team members, armed
response personnel, and guards shall
meet or exceed the requirements in
paragraphs (b)(11)(i) through (b)(11)(v)
of this section, t as provided in
paragraph (b)(11)(vi) of this section,
initially and at least once every 12
months thereafter.

(i) For Tactical Response Team
members the criteria are a 1-mile run in
8 minutes and 30 seconds or less, and
a 40-yard dash starting from a prone
position in 8 seconds or less. For armed
response personnel and guards that are
not members of the Tactical Response
Team the criteria are a one-half mile run
in 4 minutes and 40 seconds or less and
a 40-yard dash starting from a prone
position in 8.5 seconds or less. The test
may be taken in ordinary athletic attire
under the supervision of licensee
designated personnel. The licensee shall
retain a record of each individual's
performance for 3 years.

(ii) Incumbent Tactical Response
Team members, armed nse
personnel, and guards meet or
exceed the ification criteria within
12 months of NRC approval of the
licensee’s revised Fixed Site Physical
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Protection Plan. New employees hired
after the approval date shall meet or
exceed the qualification criteria prior to
assignment as a Tactical Response Team
member, armed response person, or
guard.

(iii) Tactical Response Team
members, armed response personnel,
and guards shall be given a medical
examination including a determination
and written certification by a licensed
physician that there are no medical
contraindications, as disclosed by the
medical examination, to participation in
the physical fitness performance testing,
The medical examination must be given
within 30 days prior to the first
administration of the physical fitness
performance test, and on an annual
basis thereafter.

(iv) The licensee shall place Tactical
Response Team members, armed
response persons, and guards, who do
not meet or exceed the qualification
criteria, in a monitored remedial
physical fitness training program and
relieve them of security duties until
they satisfactorily meet or exceed the
qualification criteria.

(v) Licensees may temporarily waive
the annual performance testing for an
individual on the advice of the
licensee’s examining physician, during
which time the individual may not be
assigned duties as a Tactical Response
Team member.

(vi) Guards whose duties are to staff
the central or secondary alarm station
and those who control exit or entry
portals are exempt from the annual
performance testing specified in
paragraph (b)(11) of this section,
provided that they are not assigned
temporary response guard duties.

(12) The licensee may elect to comply
with the requirements of this paragraph
instead of the requirements of
paragraphs (b)(10) and (b)(11) of this
section. In addition to the physical
fitness qualifications of paragraph I.C of
append x B of this part, each licensee
subject to the requirements of this
section shall submit to the NRC for
approval site-specific, content-based,
physical fitness performance tests
which will—when administered to each
Tactical Response Team member, armed
response person, or guard—duplicate
the response duties these individuals
may need to perform during a strenuous
tactical engagement.

(i) The test must be administered to
each Tactical Response Team member,
armed response personnel, and guard
once every 3 months. The test must
specifically address the physical
capabilities needed by armed response
personnel during a strenuous tactical
engagement at the licensed facility.

Individuals who exceed 3 months
without having been administered the
test due to excused time off from work
must be tested within 15 calendar days
of returning to duty as a Tactical
Response Team member, armed
response person, or guard.

(ii) Within 30 days prior to the first
administration of the physical fitness
performance test, and on an annual
basis thereafter, Tactical Response Team
members, armed response personnel,
and guards shall be given a medical
examination including a determination
and written certification by a licensed
physician that there are no medical
contraindications, as disclosed by the
medical examination, to participation in
the physical fitness performance test.

(iii) Guards whose duties are to staff
the central or secondary alarm station
and those who control exit or entry
portals are exempt from the
performance test specified in paragraph
(b)(12) of this section, provided that
they are not assigned temporary
response guard duties.

L L * * »

(i) Implementation schedule for

revisions to physical protection plans.

(1) By [90 DAYS AFTER THE
EFFECTIVE DATE OF THE FINAL
RULE] each licensee shall submit a
revised Fixed Site Physical Protection
Plan to the NRC for approval. The
revised plan must describe how the
licensee will comply with the
requirements of paragraphs (b)(10) and
(b)(11) of this section or the
requirements of (b)(12) of this section.
Revised plans must be mailed to the
Director, Division of Fuel Cycle Safety
and Safeguards, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555.

(2) Each licensee shall implement the
approved plan pursuant to paragraphs
(b)(10) and (b)(11) of this section or
(b)(12) of this section within 1 year after
NRC approval of the revised Fixed Site
Physical Protection Plan.

Dated at Rockville, Maryland, this 30th day
of September, 1993.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,

Secretary of the Commission.
[FR Doc. 93-24502 Filed 10-5-93; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL ELECTION COMMISSION
[Notice 1993-23]
11 CFR Parts 100 and 113

Expenditures; Personal Use of
Campaign Funds

AGENCY: Federal Election Commission.

ACTION: Extension of comment period
and notice of hearing request.

SUMMARY: On August 30, 1993, the
Federal Election Commission published
a Notice of Proposed Rulemaking '
regarding the personal use of campaign
funds. The Commission has decided to
extend the comment period on these
proposed rules to November 13, 1893.
The Commission also invites persons
who would be interested in testifying at
a public hearing on the proposed rules
to inform the Commission of their
interest before the end of the comment
period.

DATES: Comments and requests to testify
must be received on or before November
13, 1993.

ADDRESSES: Comments and requests to
testify must be in writing and addressed
to: Ms. Susan E. Propper, Assistant
General Counsel, 999 E Street, NW.,
Washington, DC 20463.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, 999 E Street, NW.,
Washington, DC 20463, (202) 219-3690
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: On August
30, 1993, the Federal Election
Commission published a Notice of
Proposed Rulemaking in the Federal
Register. 58 FR 45463. The Notice
sought comments on proposed rules
governing the personal use of campaign
funds. The comment period on these
rules was originally scheduled to end on
September 29, 1993.

The Commission has received two
requests for an extension of the
comment period. One request noted the
difficulty of the issues involved in this
rulemaking, and urged the Commission
to extend the comment period to
October 29, 1993. The other request
suggested that many Members of
Congress may have been unable to
submit comments before the original
deadline due to the press of legislative
business, and asked for an additional 45
day comment period in order to give
Members an additional opportunity to
comment.

In order to give all interested parties
ample opportunity to comment cn the
complicated issues involved in this
rulemaking, the Commission is granting
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the request for an additional 45 day
comment period. The new deadline for
comments on the Commission’s Notice
of Proposed Rulemaking on the personal
use of campaign funds is November 13,
1993. Comments should be submitted
on or before that date to the address
limited above.

The Commission has also received a
request to testify at a public hearing on
the proposed rules. The Commission
generally grants requests to hold
hearings when enough persons express
an interest in testifying at a hearing to
make the hearing worthwhile. The
Commission invites persons who would
be interested in testifying at such a
hearing to inform the Commission of
their interest before the end of the
comment period. Persons planning to
submit written comments on the
proposed rules should indicate their
interest when they submit their written
comments. Those who have already
submitted comments should submit a
letter indicating their interest by -
November 13, 1993.

Dated: September 30, 1993.

Scott E. Thomas,

Chairman, Federal Election Commission.
[FR Doc. 93-24507 Filed 10-5-93; 8:45 am]
BILLING CODE 8715-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 83-NM-120-AD]

Airworthiness Directives; Airbus
Industrie Model A310-200 and A310-
300 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all Airbus
Industrie Model A310-200 and A310-
300 series airplanes, that currently
requires inspections and tests to detect
broken or missing vespel bushes in the
flap universal joint assemblies, and
replacement of universal joint bushes, if
necessary. This action would add a
terminating modification for the
currently required inspections and tests.
This proposal is prompted by the
development of a modification that will
improve the integrity of the flap
universal joints. The actions specified
by the proposed AD are intended to
prevent rupture of the flap universal

joints, subsequent partial loss of lift in
one wing, and reduced controllability of
the airplane.

DATES: Comments must be received by
December 1, 1993,

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No, 93-NM~
120-AD, 1601 Lind Avenue, SW.,
Renton, Washington 980554056,
Comments may be inspected at this
location between 9 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays. :

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Stephen Slotte, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket,

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 93-NM-120-AD."” The

postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
93-NM-120-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.
Discussion

On July 22, 1991, the FAA issued AD
91-16-05, Amendment 39-7095 (56 FR
37462, August 7, 1991), applicable to all
Airbus Industrie Model A310-200 and
A310-300 series airplanes, to require
repetitive visual inspections and
electrical continuity tests to detect
broken or missing vespel bushes in the
flap universal joint assemblies, and
replacement of universal joint bushes, if
necessary. That action was prompted by
reports of abnormal angular backlash
found in some flap drive shaft-universal
joint assemblies, due to loose, broken, or
missing vespel bushes in the universal
joint forkends. The requirements of that
AD are intended to prevent rupture of
the flap universal joints, subsequent
partial loss of lift in one wing, and
reduced controllability of the airplane.

Since the issuance of that AD, the
manufacturer has developed a
modification that will improve the
integrity of the flap universal joints,
This modification entails replacing the
cylindrical vespel SP 21 bushes with
flanged Rose Uniflon bushes, and
replacing the pivot pins with chrome-
plated, super-finished pins,
Accomplishment of this modification
will prevent rupture of the flap
universal joints, which can lead to
problems associated with the addressed
unsafe condition. Its installation will
eliminate the need for repetitive
inspections and tests of the components.

Airbus Industrie has issued Service
Bulletin A310-27-2059, dated March 1.
1993, that describes procedures for
replacing the cylindrical vespel SP 21
bushes with flanged Rose Uniflon
bushes, and replacing the pivot pins
with chrome-plated, super-finished
pins. (This service bulletin references
Lucas/Liebherr Service Bulletin 551—
27-M551-02, dated November 2, 1992,
for additional service information.)

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement,

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
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type design registered in the United
States, the propesed AD would
supersede AD 91-16-05 to require
modification of the flap universal joint
assemblies. The installation of this
modification would terminate the
currently required repetitive visual
inspections and electrical continuity
tests of the flap universal joint
assemblies. The medification would be
required to be accomplished in
accordance with the Airbus Industrie
service bulletin described mus%

This proposed action is on the
FAA's g:armination that long-term
continued operational safety will be
better assured by actual modification of
the flap universal joint assemblies to
remove the source of the problem, rather
than by repetitive inspections. Long-
term inspections may not be providing
the degree of safety assurance necessary
for the tran airplane fleet. This,
coupled a better understanding of
the factors assaciated with i
numerous repetitive inspections, has
the FAA to consider placing less
emphasis on special pfocetg.m and
more emphasis on design
improvements. The proposed
modification requirement is in
consonance with these considerations.

The FAA estimates that 25 lanes
of U.S. registry would be this
AD. It takes approximately 5 werk hours
per airplane to accomplish the
inspection and tests currently required
by AD 81-16-05, and the average labor
cost is $55 per work hour. Based on
these figures, the total cost impact
associated with the requirements of AD
91-16-05 on U.S. operators is estimated
to be $6,875, or $275 per airplane, per
inspection and testing cycle.

It is estimated that 1t would take
approximately 47 work hours per
airplane to accomplish the modification
proposed in this new AD action, and
that the average labor rate is $55 per
work hour. Required parts would cost
approximately $1,000 per airplane.
Based on these figures, the total
additional cost impact associated with
the propesed AD on U.S. operafors is
estimated to be $89,625, or $3,585 per
airplane.

e cost figures discussed above
assume that no operator has yet
accomplished the proposed
requirements of this AD action.

@ regulations propesed herein
would not have su tial direct effects
on the States, on the relationship
between the nationaf government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this

roposal would not have sufficient
ism implications to warrant the
preparation of a Federalism Assessment.
For the reasons discussed above, I
certify that this propesed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a "significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3] if promulgated, will
not have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory evaluation
prepared for this action is contained in
the Rules Docket. A copy of it may be
obtained by contacting the Rules Docket
at the location provided under the
caption ADDRESSES. ~
List of Subjects im 14 CFR Part 39
Air transportation, Aircraft, Aviation
safety, Safety.
The Proposed Amendment
Accordingly, pursuant te the
authority delegated to me by the
Administrator, the Pederal Aviation
Administration to amend 14

CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is ammended by
removing amendment 39-7095 (56 FR
37462, August 7, 1991), and by adding
a new airworthiness directive (AD}, to
read as follows:

Airbus Industrie: Docket 93-NM-120-AD .
Supersedes ADF 91-16-05, Amendment
39-7095.

Applicability: All Models A310-200 and
A318-300 series airplanes, certificated in any
category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent rupture of the flap univessal
joints, su partial loss of lift in one
wing, and reduced controllability of the
nirp%nnc_ accomplish the following:

(a) Prior to the accumulation of 5,500 total
landings, or within 350 hours time-in-service
after September 11, 1991 (the effective date
of AD 91-16-05, Amendment 39-7085),
whichever occurs later, and thereafter at
intervals not.to exceed 3,500 landings,
perform repetitive visual inspections and
electrical continuity tests of the flap system
universal joint assemblies, in accordance
with Airbus Industrie Service Bulletin A310-
27-2054, Revision 2, dated November 9,
1990.

(b) If any universal jeint bushes are missing
or broken, to further flight, replace the
bushes with new bushes in accordance with
Airbus Industrie Service Bulletin A319-27-
2054, Revision 2, dated November 9, 1980,

After naglaeemﬁnt. repeat the inspections
required by paragraph (a) of this AD at
intervals not to exceed 3,500 landings.

(c) Within 3,500 landings after the effective
date of this AD, modify the flap universal
joint assemblies (Airbus Industrie
Modification 10091D20285) i accordance
with Airbus Industrie Service Bulletin A370-
27-2059, dated March 1, 1993.
Accomplishment of this modification
constitutes terminating action for the
inspection and test requirements of this AD:

(d) Modification of the flap universal joint
assemblies (Airbus Industrie Modification
10091D20285) in accordance with Airbus
Industrie Service Bulletin A310-27-2059,
dated March 1, 1993, constitutes terminating
action for the and test
requirements of AD.

(e) An alternative methed of compliance or
adjustment of the: time that
provides an acceptable level of safety may be
used if appraved by the Manages,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspectar, who may add comments and thes
send it to the Manager, Standardization
Branch, ANM-113.

Note: Information concerning t::{e existence
compliance with this AD, if any, may be
obtained from the Stendardization Braneh,
ANM-113, ;

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.198 to
operate the airplane to a location where the
requirements of this AD can be _
accomplished.

Issued in Renton, Washington, o
September 29, 1993.

David G. Hmiel,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 9324394 Filed 10-5-93; 8:45 am]|
BILLING CODE 4910-13-7

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 103
[Docket No. 93N-0200}

Quality Standards for Foods With No
Identity Standards; Bottied Water
AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is pmgsing ta
amend the quality standard for bottled
water to require that bottled water be
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free of coliform bacteria. This action is
in response to a rulemaking by the
Environmental Protection Agency (EPA)
amending the National Primary
Drinking Water Regulation (NPDWR) for
coliform bacteria in public drinking
water. FDA is also addressing other
matters concerning the microbiological
quality of bottled water and is
requesting comments on whether the
agency should establish quality
standard regulations for other
microorganisms that may be present in
bottled water and may pose a health
risk. :
DATES: Written comments by December
6, 1993. The agency is proposing that
any final rule that may issue based upon
this proposal become effective 180 days
after the date of publication of the final
rule in the Federal Register.

ADDRESSES: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
rm. 1-23, 12420 Parklawn Dr.,
Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:
Henry S. Kim, Center for Food Safety
and Applied Nutrition (HFS-306), Food
and Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-205-4681.
SUPPLEMENTARY INFORMATION:

I. Background

EPA promulgates NPDWR'’s to protect .
the public from the adverse heal
effects of contaminants in public
drinking water. In addition, at the time
that it promulgates NPDWR's, EPA
promulgates maximum contaminant
level goals (MCLG's), which are health
goals that are based solely on
considerations of protecting the public
from the adverse health effects o
drinking water contamination.

NPDWR's, which are enforceable
standards, consist of either a maximum
contaminant level (MCL) or a treatment
technique regulation for each
contaminant. EPA sets MCL's for
contaminants as close as feasible (with
the use of the best technology or other
means available, taking cost into
consideration) to the MCLG, the level at
which no known or anticipated adverse
health effects occur and that provides an
adequate margin of safety, When it is
not feasible to establish an MCL for a
specific contaminant, EPA can establish
a treatment technique requirement for
removal or reduction of that
contaminant from drinking water to
protect the public health from the
adverse health effects of that
contaminant.

In the Federal Register of June 29,
1989 (54 FR 27544), EPA published a
final rule amending its NPDWR for

coliform bacteria. EPA revised the MCL
for total coliform bacteria (total
coliforms), including Escherichia coli
(E. coli) and other fecal coliforms, in
public drinking water. In addition, it
established an MCLG of zero for total
coliforms, including E. coli and other
fecal coliforms. This rulemaking was
based upon a proposal that EPA had
published in the Federal Register of
November 3, 1987 (52 FR 42224).

Section 410 of the Federal Food, Drug,
and Cosmetic Act (the act (21 U.S.C.
349) requires that, whenever EPA
prescribes interim or revised NPDWR'’s
under section 1412 of the Public Health
Service Act (The Safe Drinking Water
Act (SDWA) (42 U.S.C. 300f through
300j-9)), FDA is to consult with EPA
and within 180 days after the
promulgation of such drinking water
regulations “* * * either promulgate
amendments to regulations under this
chapter applicable to bottled drinking
water or publish in the Federal Register
* * * reasons for not making such
amendments.” FDA has consulted with
EPA and is proposing to amend the
quality standard for bottled water to
require that bottled water be free of
coliform bacteria.

II. EPA Standards

Under section 1412(b) of the SDWA,
as amended in 1986, EPA was required
to promulgate NPDWR'’s for 83
contaminants by June 19, 1989 (see 52
FR 42224 at 42225, November 3, 1987).
A group of related bacteria known as
“total coliforms” is one of the 83
contaminants that EPA was required to

regulate,
A. MCLG for Total Coliforms

In its November 3, 1987, proposal (52
FR 42224 at 42226) to amend the :
NPDWR for coliform bacteria in
drinking water, EPA stated that public
health officials and professionals have
used total coliforms for decades as the
major criterion to assess the
microbiological quality of drinking
water. Coliform bacteria are usually

resent in water contaminated with

uman or animal feces and are often
associated with outbreaks of diseases
(Refs. 1 and 2). Moreover, according to
EPA, although the presence of coliform
bacteria in drinking water indicates that
fecal pathogens may also be present, the
detection of fecal coliform organisms, in
particular E. coli, provides more
definitive evidence of fecal pollution
than the detection of total coliforms.

EPA noted in its November 3, 1987,
proposal (54 FR 42224 at 42227) that the
data in the available literature do not
support a quantitative relationship
between coliform densities and either

pathogen density or the potential for
waterborne disease outbreaks. In its
June 29, 1989, final rule (54 FR 27544
at 27548), EPA stated that it was not
aware of any data in the literature that
support a coliform density value below
which there are no anticipated adverse
health effects with an adequate margin
of safety. EPA further stated that
waterborne disease outbreaks and the
presence of specific waterborne
pathogens have been associated with
coliform densities from less than 1 per
100 milliliters (mL) to very high levels.
Therefore, to reduce fecal pathogens to
minimal levels, EPA established an
MCLG of zero for total coliforms in
drinking water, including E. coli and
other fecal coliforms.

B. MCL for Total Coliforms

1. Intent is to Lower Risk of Waterborne
Disease Outbreaks

In its final rule of June 29, 1989 (54
FR 27544 at 27547), EPA concluded that
despite existing drinking water
regulations, the number of actual
outbreaks and cases of waterborne
disease was unacceptably high. For
example, EPA noted that between 1971
and 1983, 427 outbreaks with over
100,000 cases of waterborne disease
have been reported. However, because
EPA believed that a large number of
waterborne disease outbreaks and cases
was not reported, it concluded that the
actual number of outbreaks was much
higher than the recorded number of
outbreaks.

EPA, therefore, established several
regulatory measures in its final rule of
June 29, 1989 (54 FR 27544 at 27549),
to further reduce the risk of waterborne
illness. In addition to the revised MCL
for total coliforms, it established
monitoring requirements, including
sanitary surveys for systems collecting
fewer than 5 samples per month, State
review of sample citing plans, testing for
total coliforms in routine and repeat
samples, and testing for either fecal
coliforms or E. coli if a sample tests
positive for total coliforms.
Furthermore, in a separate final rule that
was also published in the Federal
Register of June 29, 1989 (54 FR 27486),
EPA established filtration and
disinfection treatment requirements for
systems using surface water sources and
stated that it intended to adopt
additional disinfection requirements for
systems using ground water sources.

2. MCL Based on Presence-Absence of
Coliforms

Before amending its NPDWR on June
29, 1989 (54 FR 27544), EPA based
compliance for total coliforms in




52044  Federal Register / Vol. 58, No. 192 / Wednesday, October 6, 1993 / Propased Rules

drinking water on two MCL's (a single-  as well as virtually all pathogens, when 95 percent of 60 water samples
sample MCL and a monthly average including opportunistic (secondary) are coliform-negative, there is a 95
MCL) that specified a of pathogens, can interfere with total percent confidence level that the
coliform bacteria detected im the coliforms analyses. Therefore, the fraction of water with coliform is less
sample, calculated as coliform density. amended NPDWR requires that water than 10 nt. EPA believes that, at
The two MCL's varied according tothe  systems invalidate any sample (unless  this leveg of confidence, the quality of
method used (Multiple Tube coliform bacteria are gumed) that the water is reasonably safe (52 FR
Fermentation (MTF) technique or exhibits evidence of interference when 42224 at 42228). Therefore, under the
Membrane Filter (MF) technique) and analyzing for total coliforms (e.g..a amended NPDWR, EPA allows a

the sample volume (50 mL or 500 mL turbid culture in the absence of gas specified number or percentage of

for MTF technique and 100 mL for MF  production using the MTF technique;a  monthly samples to be coliform positive
technique). However, in its proposal of  confluent growth or a colony number and concluded that the revised MCL it
November 3, 1987 (52 FR 42224 at that is “too numerous to count” using established for total coliforms is as clese
42229), EPA stated that basing the MF technique; or a turbid culture in  to the MCLG of zero as is feasible.
compliance with the MCL on a monthly  the absence of en acid reaction using the

average density calculation had been P/A Coliform test). The amended HI. The FDA Proposal

criticized because the variability of NPDWR also requires that water systems A, The Agency’s Approach to the
coliform counts greatly reduces the collect another sample from the same Bottled Water Quality Standard
precision of this calculation (i.e., there location that the original sample was Established Under Section 418 of the
isa ll]arge standard deviation). EPA collt:_c;gd }vxt'htl:in 24 hours of ::bul‘egm 2 Act

further stated that basing compliance on notified o interference p an A

the presence or absence of coliform have it be analyzed using an analytical U lélrg%r:;e)ct;%!zim of the aﬁ ‘:‘:
bacteria rather than on coliform bacteria method less prone to interference, e.g., S Sl IASY POV :f
density would provide the following the Minimal Media ONPG-MUG regulation establishing a standard

SR g quality for a food under its common or
advantages: ease of detection; less technique, usual name when, in the judgment of

influence of sample transit time; and 4. Size of System Determines Numbers  the agency, such action will premote

v e of Positive Samples Permitted honesty and fair dealing in the interest

calculation difficulties implicit in the EPA’s amended NPDWR for total of consumers. On November 26, 1973
statistical methodelogy of coliform coliforms is designed to provide quality (38 FR 32558), FDA establisheda
density calculations would be drinking water on a consistent basis. quality standard for bottled water which
eliminated. Therefore, under the Thus the size of the population served is set forth in § 103.35 (21 CFR 103.35).
amendad NPDWR (54 FR 27544, June by a particular water system determines ~__ Producers of bottled water are

29, 1989), EPA bases compliance with  the required number of monthly responsible for ensuring, through

the MCL on the presence or absence of  samples for total coliforms analysis. appropriate manufacturing techniques

coliforms rather than on an estimateof  Furthermore, the required number of and sufficient quality control
coliform density. samples per month determines the procedures, that all bottled water

In determining comphanca with the maximum number or percentage of the PYOdUC(S }ntr(_)ducgd or delivered for
revised MCL, EPA permits use of any required number of monthly samples introduction into interstate commerce
one of the following four analytical that can be positive for the preseace of ~ comply with the quality standard.
methods: (1) The MTF technique, (2) the coliform bacteria. Thus, for systems Bottled water tha} isofa quahty that is
MF technic:.e, (3) the Presence/Absence serving a population of 33,000 or less, beloyl the prescribed standard is
(P/A) Coliform test, and (4) the Minimal for which less than 40 samples per required by § 103.35(1) to be labeled
Media ortho-nitrophenyl-g-D- month are required, no mere then one  With a statement of substandard quality.
galactopyranoside, 4- sample can bhe pesitive for total Moreover, any bottled water containing
methylumbelliferyl-B-D-glucuronide coliforms. For systems serving a a substance at a level that causes the
technique (Minimal Media ONPG-MUG population greater than 33,000, for food to be adulterated under section 402
technique), sometimes referred to as the  which 40 or more samples per month (21 U.S.C. 342) of the act is subject to
Autoanalysis Colilert System. EPA are required, no more than 5.0 percent regulatory action, even if the bottled
recommends that, when the presence of of the samples can be positive for total ~ water bears a label statement of
heterotrophic bacteria in water samples ~ coliforms. substandard quality. ;
interfares with the MTF technique, the In proposing to amend its NPDWR for FDA has traditionally fulfilled its
MF technique, or the P/A Coliform test, total coliforms (52 FR 42224 at 42236, obligation under section 410 of the act
water systems use the Minimal Media November 3, 1987), EPA recognized that to respond to EPA’s issuance of
ONPG-MUG technique which is less some municipal systems have é)mblems NPDWR'’s by amending the quality
prone to interference. In addition, EPA with the persistent presence o standard for bottled water to maintain
requires that a 100 mL standard sample coliforms in the distribution system compatibility with EPA’s drinking water
volume be used, regardless of the even after treatment with disinfectants.  regulations. In general, FDA believes
method used for determining the EPA noted that the ection of that, with few exceptions, the EPA
presence or absence of coliforms in coliforms provided by slimes, standards for contaminants in drinking
drinking water. encrustations, tubercles, and sediments  water are appropriate as allowable

{ . associated with the piping may be a levels for contaminants in the quality

3. Interference by Heterotrophic Bacteria c,5e for this persistent coliform standard for bottled water when bottled

In amending the NPDWR for coliform  presence. However, EPA also noted that  water may be expected to contain the
bacteria (54 FR 27544 at 27547, June 29, this problem apparently is not same contaminants. FDA has generally
1989), EPA acknowledged that the associated with fecal or pathogenic not duplicated the efforts of EPA in
presence of heterotrophic bacteria, a contamination or with waterborne judging the adequacy of NPDWR's for
broad class of microorganisms disease. Furthermore, based on its the protection of the public health, nor
comprised of many innocuous bacteria  statistical analysis, EPA stated that has it duplicated EPA’s efforts in
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judging the adequacy of National
Secondary Drinking Water Regulations
(NSDWR's) for control of aesthetic
characteristics affecting consumer
acceptance of drinking water. It would
be redundant for FDA to reevaluate the
drinking water standards prescribed by
EPA, the agency with primary
responsibility for these contaminants.
Further, because bottled water is
increasingly used in some households
as a replacement for tap water,
consumption patterns considered by
EPA for tap water can be used as an
estimate for the maximum expected
consumption of bottled water by some
individuals.-Therefore, FDA's view is
that in cases where bottled water is
subject to the same source contaminants
as tap water (e.g., when bottled water is
produced with the same source waters
used by public water systems),
allowable levels for contaminants set to
ensure the safety of bottled water, and
levels set to ensure its aesthetic quality,
should normally correspond to the
levels set by EPA as the NPDWR's and
NSDWR's for tap water.

B. Provisions for Coliform Bacteria

1. Current Provisions in the Quality
Standard

The current requirements in the
quality standard for bottled water
applicable to coliform bacteria, as set
forth in § 103.35(b), provide that: (1) No
more than 1 of the 10 analytical units
representing a sample have a most
probable numbér (MPN) of 2.2 or more
coliforms per 100 mL, and that no
analytical unit have an MPN of 9.2 or
more coliforms per 100 mL, when
determined by the MTF technique; or
(2) no more than 1 of the 10 analytical
units representing a sample have 4.0 or
more coliforms per 100 mL, and that the
average coliform density for the 10 -
analytical units shall not exceed 1
coliform per 100 mL, when determined
by the MF technique.

2. Current Good Manufacturing
Practices for Bottled Water

The current good manufacturing
practice (CGMP) regulations for bottled
water, as set forth in part 129 (21 CFR
part 129), require that the water to be
bottled be obtained from an approved
source that is properly located,
protected, and operated; be of a safe,
sanitary quality; and be in compliance
at all times with the applicable laws and
regulations of the government agency or
agencies having jurisdiction (§ 129.35).
Furthermore, § 129.37 requires that the
product water-contact surfaces of all
multiservice containers, utensils, pipes.
and equipment used in the
transportation, processing, handling,

and storage of product water be clean
and adequately sanitized. Additionally,
§129.80(f) requires that bottlers sample
and inspect containers of bottled water
to ascertain that they are free from
contamination.

3. Justification for Requiring That
Coliforms not be Present in Bottled
Water

FDA tentatively concludes that EPA’s
MCLG of zero for total coliforms in
public drinking water is desirable as an
allowable level for these bacteria in
bottled water because the presence of
coliform bacteria in bottled water (as
determined by a positive test for total
coliforms) indicates that fecal pathogens
that can cause disease outbhreaks may be
present. EPA's revised MCL, which is
established as close to the MCLG of zero
as is feasible, allows a specified number
or pezcentage of drinking water samples
to be positive for total coliforms
primarily because of the persistent
presence of coliforms in some
distribution systems, However, because
water bottlers do not use such
distribution systems to deliver finished
bottled water products, FDA tentatively
finds that an allowance for the presence
of coliforms in any samples of bottled
water is not appropriate.

A recognizes that some bottlers use
source waters obtained from public
water systems for bottling, and that if
these source waters are from systems in
which coliforms are persistent, they
niay contain some coliforms.
Nevertheless, the CGMP regulations
(part 129) require that source waters for
bottling be of a safe, sanitary quality
(§ 129.35(a)(1)). Therefore, whenever
bottlers encounter coliform
contamination in their bottled waters, a
finding that suggests contaminated
source water or insanitary conditions in
the plant, FDA considers it reasonable
and appropriate, for quality as well as
for public health purposes, that they test
the source water for the presence of
coliforms. If coliforms are present, the
bottlers can, in accordance with
§ 129.80(a) treat the source water to
remove the coliforms to produce bottled
waters that are free of coliform
contamination in compliance with the
quality standard lations.

Based on tlvailarle;ﬁ:;l bottled water
survey information, FDA believes that
bottlers can produce bottled water
products that are free of coliform
contamination. In a 1987 survey of
bottled water sold in Massachusetts
(Ref. 3), the Massachusetts Department
of Public Health analyzed 71 samples of
domestic and imported bottled water for
total coliforms using the MF technique.
The results showed that 70 samples had

less than 1 coliform per 100 mL, while
the remaining one sample had 1
coliform per 100 mL. In a 1990 survey
of bottled water to obtain information
on domestic and imported bottled
waters with regard to manufacturing
practices, quality criteria, and labeling
practices (Ref. 4), FDA analyzed 48
domestic and 62 imported bottled water
samples for the presence of coliform
bacteria using either the MTF technique
or the MF technique. All samples had
an MPN below the current quality
standard of 2.2 coliforms per 100 mL.

4, Proposed Revisions to the
Microbiological Quality Standard

As discussed above, FDA tentatively
concludes that bottled water that is free
of coliform bacteria is desirable to
reduce the risk of disease outbreaks
caused by the presence of fecal
pathogens. In addition, based on
available bottled water survey
information, FDA believes that most
bottlers can produce bottled waters that
are free of coliform contamination.
Therefore, FDA is proposing to revise
the microbiclogical quality standard in
§103.35(b)(1) to provide that coliform
bacteria not be present in bottled water.
Further, FDA is proposing to establish
new § 103.35(b)(1)(i) and (b)(1)(ii) to
incorporate by reference the analytical
methods that EPA has established for
determining compliance with the
quality standard. Specifically, proposed
103.35(b)(1)(i) cites the MTF technique,
the MF technique, and the P/A Coliform
test, and proposed § 103.35(b)(1)(ii) cites
the Minimal Media ONPG-MUG
technique,

To maintain consistency with EPA
standards as well as to provide uniform
samples for purposes of compliance
testing, FDA is proposing in
§103.35(b)(1) to adopt 100 mL as the
sample volume to be analyzed,
regardless of the analytical method used
for determining compliance with the
quality standard. If FDA adopts the °
proposed regulation, the presence of
coliform bacteria in any sample
analyzed for the purpose of ascertaining
the compliance of a particular lot or a
production run with the quality
standard will establish that the lot or
run does not meet the requirements of
the standard and will subject the lot or
run to the substandard quality labeling
provisions of § 103:35(1).

Based on EPA’s requirement that
water systems invalidate test results for
drinking water samples (unless
coliforms are detected) that show
evidence of interference from
heterotrophic bacteria when analyzed
with the MTF technique, the MF
technique, or the P/A Coliform test,
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FDA is proposing in §103.35(b)(1) to
invalidate a sample for compliance
purposes (unless total coliforms are
detected) when any analytical unit
analyzed for total coliforms by any one
of the methods cited in the proposed
§103.35(b)(1)(i) provides evidence of
interference from heterotrophic bacteria.
Further, FDA is proposing to establish a
new paragraph 103.35(b)(1)(iii) that
describes the evidence of interference
from heterotrophic bacteria that EPA
characterized for drinking water
samples when using the methods cited
in the proposed § 103.35(b)(1)(i).
Therefors, under the proposal,
whenever such interference (as
described in the proposed paragraph
103.35(b)(1)(iii)) is encountered, another
sample from the same lot will have to
be analyzed for compliance using the
Minimal Media ONPG-MUG technique
cited in the proposed § 103.35(b)(1)(ii)
which is less susceptible to interference
from heterotrophic bacteria.

Finally, FDA is proposing to remove
the entry in § 103.35(b)(2) because the
existing provisions in that section
requiring that no more than one
analytical unit of a sample shall have 4
or more coliform organisms per 100 mL,
and that the arithmetic mean of the
coliform density of the sample shall not
exceed one coliform organism per 100
mL, when using the MF method, are not
applicable under this proposed rule.

5. Effect of Related Provisions of CGMP
for Bottled Water

The CGMP regulations for bottled
water, in § 129.35(a)(3)(i), require
analysis of source water obtained from
other than a public water system as
often as necessary, but at least once each
week, for microbiological contaminants.
Further, to ensure that a plant's
production complies with applicable
standards, § 129.80(g)(1) requires
analysis, at least weekly, of a
representative sample from a batch or
segment of a continuous production run
for each tyge of bottled drinking water
produced urin§ a day’s production.
The CGMP regulations also require in
§129.80(a) sampling and analysis, as
often as necessary, of source water taken
after processing but before bottling, to
ensure the uniformity and effectiveness
of the processes performed by the plant.

If this pro becomes a final rule,
these sampling and testing requirements
will continue to apply for tota
coliforms. However, each lot of bottled
water will have to comply with the
quality standard for microbiological
contaminants. Compliance with the
minimum weekly CGMP testing
requirements of part 129 will not
exempt a firm from regulatory action if

any lot of bottled water products does
not meet the microbiological quality
standard for bottled water.

Under §184.1563(c) (21 CFR
184.1563(c)), bottlers can use ozone as
a disinfectant for bottled water products
that meet the quality standard
regulations contained in § 103.35.
Consequently, should FDA finalize this
proposal requiring that bottled water be
free of coliform bacteria, and should
bottlers encounter coliform bacteria in
their source water or in their product,
bottlers will have to remove the
coliform bacteria before ozonation.
However, based on available bottled
water survey information, FDA believes
that most bottlers are using source
waters that are free of coliform
contamination to produce coliform free
bottled water products. FDA, therefore,
believes that this proposal will not
affect bottler’s use of ozone under the
conditions prescribed in § 184.1563(c).
FDA requests comments on whether this
proposal will cause bottlers that are
using ozone as a disinfectant to further
treat their water to remove coliforms
before ozone can be used and on the
cost of such treatment to bottlers.

IV. Proposed Recodification of 21 CFR
103.35

In the Federal Register of January 5,
1993 (58 FR 393), FDA proposed to
establish a standard of identity for
bottled water in § 165.110(a) (21 CFR
165.110(a)). In addition, FDA proposed
to move the standard of quality for
bottled water from § 103.35 to § 165.110
because § 103.5(c) (21 CFR 103.5(c)) .
states that, should a standard of identity
be established for, any of the foods
defined by a standard of quality in part
103, the standard of quality will be
recodified as part of the standard of
identity. Therefore, should the agency
finalize the January 5, 1993 (58 FR 393)
proposal, the provision on the
microbiological quality of bottled water
contained in paragraphs 103.35(b),
(b)(1), and (b)(2) will be recodified
respectively as paragraphs
165.110(b)(2), (b)(2)(i), and (b)(2)(ii).

V. Other Issues Concerning the
Microbiological Quality of Bottled
Water

A. Heterotrophic Bacteria In Bottled
Water

In a 1990 bottled water worksho
sponsored by the Office of Technorogy
Assessment and the Subcommittee on
Oversight and Investigations of the
Committee on Energy and Commerce,
U.S. House of Representatives (Ref. 5),
some bottled water experts expressed
concern about the presence of

heterotrophic bacteria in bottled water
because they believe that consumption
of bottled waters containing high levels
of heterotrophic bacteria poses a health
risk (Refs. 6 and 7). Moreover, in a 1991
congressional hearing on bottled water
(Ref. 8), the Subcommittee on Oversight
and Investigations of the House of
Representatives expressed concern
about the high levels of heterotrophic
bacteria detected in some bottled water
samples that were analyzed as part of
FDA's 1990 bottled water survey (Ref.
4). In response to these concerns, FDA
is presenting the following discussion
on its approach to evaluating the quality
and safety of bottled water products that
contain high levels of heterotrophic
bacteria, and on the actions that it will
consider taking when high levels of
heterotrophic bacteria are found in
bottled water. -

The concept of establishing a standard
glate count limit for heterotrophic

acteria in bottled water has previously
beéen considered by the agency. In a
proposal of January 8, 1973 (38 FR
1019), to establish a quality standard for
bottled water, FDA proposed a standard
plate count limit of 500 heterotrophic
bacteria per mL. In the final rule (38 FR
32558, November 26, 1973) based on_
that proposal, FDA noted that several
comments objected to the standard plate
count limit of 500 heterotrophic bacteria
per mL contending that such a limit
does not have any bearing on the quality
or safety of bottled water, is equivalent
to retﬂuiring a sterile product, and is
unduly restrictive when compared with
the levels of microorganisms permitted
or commonly encountered in other
foods. FDA also noted that other
comments argued that bottled water
should be commercially sterile because
microorganisms could multiply in
bottled water and often could be
pathogenic to the young, old, and
debilitated.

In response to these comments, FDA
stated that source waters for bottling can
be treated to greatly reduce the total
number of microorganism and to
remove or destroy pathogenic
organisms. FDA further stated that,
although treated source water that is
sealed in a bottle without any residual
chemical disinfectant can be expected to
contain a few microorganisms that are
natural to the water and that can be
expected to multiply during storage, no
microbial spoilage or contamination
occurs. FDA concluded in the final rule
that a standard plate count limit for
heterotrophic bacteria in bottled water
was not necessary in light of the
proposed requirements presented in a
separate proposal to establish CGMP
regulations for bottled water, which alsv
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published in the Federal Register of
November 26, 1973 (38 FR 32563). In
that document, FDA proposed to require
that bottled water be monitored for
pathogenic organisms, and that bottled
water be processed, bottled, held and
transported under sanitary conditions to
ensure the safety of the product. FDA
issued a final rule based on the proposal
to establish the CGMP regulations for
bottled water on March 12, 1975 (40 FR
11566).

FDA still believes that, when bottled
waters are free of microorganisms that
are of public health significance (i.e.,
indicated by the absence of coliforms)
and are bottled under sanitary
conditions in compliance with the
CGMP regulations (part 129), the
presence of heterotrorhic bacteria that
are part of the natural flora in those
bottled waters normally will not pose a
health risk because these organisms do
not colonize the digestive tract of
humans (Ref. 7).

However, in some instances, FDA
believes that a heterotrophic bacteria
level of 10,000 or more per mL in a
bottled water product may be a cause for
concern because it could indicate either
possible insanitary conditions in the
plant or inadequately treated water from
a contaminated water source (Ref. 9).
Conversely, FDA would not necessarily
view a level in excess of 10,000
heterotrophic bacteria per mL in a
bottled water product with concern in
cases where the agency can establish
that the bottler has taken appropriate
steps to ensure that the ﬁnis%etf product
does not contain pathogenic organisms
(i.e., as indicated by the absence of
coliforms), and that the bottled water
product has been produced in
accordance with part 129, When these
criteria are met, FDA believes that the
heterotrophic bacteria are part of the
natural flora of the bottled water and are
innocuous.

Therefore, whenever FDA encounters
heterotrophic bacteria levels of 10,000
or greater per mL in samples of bottled
water (e.g., in survey samples that the
agency may periodically collect or in
analyses for total coliforms as
interfering organisms), it will consider
conducting a follow-up inspection at
domestic bottlers to determine whether
the bottler is operating in accordance
with the requirements of the bottled
water quality standard in §103.35 and
the CGMP regulations in part 129.

In the case of imported ed water
products with 10,000 heterotrophic
bacteria or more per mL, FDA may
decide to review the available
information on the product in question
pertaining to the manufacturer’s
compliance with § 103.35 and part 129,

In particular the agency will consider
information that addresses the proper
protection of the source water, the
testing to verify that pathogenic
microorganisms are absent (i.e., as
indicated by the absence of coliforms) in
the product water, and the observance
and documentation of appropriate
sanitary practices during production,
transportation, and sto of bottled
water products. If, after review of all
available information, FDA still has
concern about a bottled water product
that contains high levels of
heterotrophic bacteria, the agency will
consider recommending detention and
refusal of entry for the product. If,
however, such information is not
available to the agency, to ensure the
protection of the public from potential
adverse health effects of high levels of
heterotrophic bacteria in bottled water,
FDA tentatively concludes that it has no
alternative than to recommend
detention and refusal of entry for the
product.

FDA requests comments on whether
the above approach by the agency is
appropriate to protect the public from

otential health risks of heterotrophic

acteria in bottled water, or whether the
agency should establish a standard plate
count limit for heterotrophic bacteria in
bottled water. Interested persons who
believe that FDA should establish a
standard plate count limit should
address what that limit should be, and
how and to what degree a given
standard plate count limit would reduce
illnesses associated with bottled water.
FDA also requests information on the
costs to bottlers of compliance with
such a limit. Based on the comments
that FDA receives, it may retain the
approach discussed above, it may
consider alternative approaches to take
when it finds high levels of
heterotrophic bacteria in bottled water,
or it may consider proposing to
establish a microbiological quality
standard for heterotrophic bacteria in
bottled water.

B. Request for Comments Concerning
Need for Quality Standard to Address
Other Pathogenic Organisms

Bottled water, unlike public drinking
water, usually contains no residual
disinfectant such as chlorine to control
the growth of any bacterial population

that may be })resent after bottling. Ozone"

and ultraviolet radiation, the principal
disinfectants used in bottled water
production, may decrease but rarely
eliminate the natural bacterial
population present in the source water
(Ref. 6). Moreover, bottled water
products may be held for a long period
of time before consumption. Therefore,

if certain kinds of bacteria (e.g.,
Pseudomonas aeruginosa (P,
aeruginosaj) that can grow in substrates
that are extremely poor in nutrients are
present at the time of bottling, the
bottled water product can be a suitable
environment for growth and limited
proliferation of those organisms. Indeed,
P. aeruginosa has reportedly been
detected in studies that examined the
bacterial quality of bottled water (Refs.
6 and 7). Further, in its 1990 bottled
water survey, FDA detected large
numbers of P. aeruginosa in two bottled
water samples (9.6 x 106 colony forming
units/mL (CFU/mL) and 4.3 x 103 CFU/
mL) that complied with the coliform
standard by containing less than 2.2
MPN of total coliforms (Ref. 4).

P. aeruginosa, considered a
ubiquitous inhabitant in surface waters
and soil, is an opportunistic bacteria
that is pathogenic to the young, old, and
immunocompromised (Refs. 10 and 11).
Although most P. aeruginosa infections
have been associated with contaminated
hospital environments and medical
equipment (Refs. 10, 12, 13, and 14),
outbreaks of mild to severe
gastroenteritis have been associated
with ingestion of food or water
contaminated with P. aeruginosa (Refs.
10, 12, 13, 15, and 16). Furthermore,
because the sources for P. aeruginosa
contamination in water may include
fecal wastes of humans and animals
associated with humans (Refs. 10 and
11), the presence of P. aeruginosa in
bottled water may indicate either
contamination of the source water used
for bottling or insanitary conditions at
the plant.

As stated above, bottled water is
different from public drinking water in
that it usually does not contain residual
disinfectant and may be held for long
periods before consumption.
Consequently, to ensure its safety,
different microbiological requirements
may be appropriate for bottled water
than for public drinking water. FDA
requests comments on whether the
agency should establish a
micrgiological quality standard for P.
aeruginosa in bottled water. Interested
persons should address whether the
presence of P. aeruginosa in bottled
water produced in compliance with the
applicable quality stan and CGMP
regulations may pose a health risk tq
individuals. Moreover, interested
persons who believe that a standard
should be established should address
what that standard would be.

Interested persons are also requested
to provide information on how and to
what degree a standard for P. aeruginosa
would reduce illnesses associated with
bottled water and information on the
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costs to bottlers for compliance with
such a standard. Should FDA receive
information that provides convincing
evidence that P. aeruginosa
contamination in bottled water may
pose a significant health risk, the agency
will consider adopting a quality
standard for P. aeruginosa in bottled
water.

The agency also requests comments
on the need to establish microbiological
standards for any other pathogens,
opportunistic pathogens, or indicator
organisms that may be present in bottled
water. FDA notes that the
microbiological standards for European
mineral waters, in addition to specifying
the absence of coliforms, require that
samples of natural mineral water be free
of P. aeruginosa, faecal streptococci,
and sporulated sulfite-reducing
anaerobes (Refs. 17, 18, and 19). In
addition to providing a substantive
technical basis (including information
on the number of infections associated
with ingestion of contaminated bottled
water) for any additional requirements
suggested for the microbiological quality
standard, the agency requests that
interested persons include information
that allows the agency to assess the
economic impact, including costs that
such requirements may impose on water
bottlers (e.g., costs of analytical methods
for detection of microorganisms and
treatment techniques for the removal of
microorganism) and benefits. Further,
FDA requests that interested persons
address whether the CGMP regulations
for bottled water are adequately
protective (i.e., will compliance with
the CGMP regulations ensure that
bottled water products are free from
contamination by microorganisms that
are of potential concern).

In a final rule of June 29, 1989 (54 FR
27486), EPA established treatment
technique requirements to remove or
inactivate the cysts of the parasite
Giardia lamblia in surface water and
ground water under the influence of
surface water. EPA stated that the
treatment technique requirements
would also protect against the potential
adverse health effects of exposure to
enteric viruses, Legionella, and
heterotrophic bacteria, as well as many
other pathogenic organisms that are
removed by the treatment technique
requirements. FDA, in response to
EPA'’s rulemaking, is considering the
need to establish comparable
disinfection and filtration treatment
requirements during processing and
bottling of bottled drinking water (part
129). Therefore, FDA requests
comments on whether it should
establish treatment requirements for
bottled water to protect against Giardia

lamblia cysts and other pathogenic
microorganisms, and on whether it is
appropriate or necessary for the agency
to establish requirements in the bottled
water quality standard to control other
microorganisms (e.g., P. aeruginosa,
Aeromonas hydrophila, faecal
streptococci, sporulated sulfite-reducing
anaerobes) that may be present in
botl:led water and that may pose a health
risk.

VI. Environmental Impact

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency's finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

VIL Economic Impact

FDA has examined the economic
implications of this proposed rule as
required by the Regulatory Flexibility
Act and Executive Order 12291, The
Regulatory Flexibility Act requires relief
for small businesses where feasible. The
agency finds that this proposed rule is
not a major rule as defined by Executive
Order 12291. In compliance with the
Regulatory Flexibility Act (Pub. L. 96—
354), FDA certifies that the proposed
rule will not have a significant adverse
impact on a substantial number of small
businesses. -

FDA believes that bottlers are
currently producing bottled water
products gom which coliform bacteria
are generally absent when samples of
the products are analyzed using
methods described in this proposal, and
that, if this proposed rule becomes final,
bottlers may incur negligible costs in
order to comply with this regulation.
The agency believes that the results of
the surveys (Refs. 3 and 4) that reported
that bottled water products were almost
universally being produced with less
than 1 coliform per 100 mL could not
have been achieved if bottled water

roducts were not, with rare exception,
of coliform bacteria. Under the
CGMP regulations for bottled water (part

* 129), bottlers are required to test for

coliforms. This proposed rule will not
affect the frequency of coliform testing
conducted by bottlers. Because the
agency believes that bottlers will not
have to alter any of their current
practices or equipment for compliance
with this regulation, and that bottled
water products are already generally

free of coliforms, the costs of this
proposed rule are expected to be low.
For the same reason, the quantifiable
benefits may also be low. The rule will,
however, provide a legally enforceable
standard that needs to be met to assure
the continued safety of bottled water.

VIIL References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Craun, G., “Impact of the Coliform
Standard on the Transmission of Disease,” in
“Evaluation of the Microbiology Standards
for Drinking Water,” C. Hendricks, Ed. U.S.
EPA, EPA 570/9-78-00C. Washington, DC,
1978.

2. EPA, Office of Drinking Water,
“Drinking Water Criteria Document for Total
Coliforms,” PB 86-118148, National
Technical Information Service, 5285 Port
Royal Rd., Springfield, VA 22161, 1984.

3. Massachusetts Department of Public
Health, Division of Food and Drugs, **Survey
of Bottled Water Sold in Massachusetts,"
Jamaica Plain, MA 02130, 1987.

4. FDA FY 90 Bottled Water Survey, 1990.

5. Proceedings of the Bottled Water
Workshop, a Report Prepared for the use of
the Subcommittee on Oversight and
Investigations of the Committee on Energy
and Commerce, U.S. House of
Representatives. U.S. Government Printing
Office, Washington, DC, pp. 72-94, 127-132,
September 13 and 14, 1990.

6. Rosenberg, F. A., "The Bacterial Flora of
Bottled Waters and Potential Problems
Associated With the Presence of Antibiotic-
Resistant Species,” Proceedings of the
Bottled Water Workshop, September 13-14,
1990, A Report Prepared for the Use of the
Subcommittee on Oversight and
Investigations of the Committee on Energy
and Commerce, U.S. House of
Representatives, December 1990, pp. 72-84.

7. Geldreich, E. E., “Bottled Water:
Microbial Quality of Alternative Water
Supply,” Proceedings of the Bottled Water
Workshop, September 13-14, 1990, A Report
Prepared for the Use of the Subcommittee on
Oversight and Investigations of the
Committee on Energy and Commerce, U.S.
House of Representatives, pp. 85-94,
December 1990.

8. Bottled Water Regulation. Hearing before
the Subcommittee on Oversight and
Investigations of the Committee on Energy
and Commerce, House of Representatives,
102d Congress, 1st sess., U.S. Government
Printing Office, Washington, DC, pp. 89-94.
April 10, 1991.

9. FDA, memorandum from Joseph M.
Madden to Curtis E. Coker, Heterotrophic
Plate Counts for Bottled Waters, April 11,
1991.

10. Hoadley, A. W., “'Potential Health
Hazards Associated with Pseudomonas
aeruginosa,” in “Bacterial Indicators/Health
Hazards Associated with Water,” A. W.
Hoadley and B. ]. Dutka, Eds,. ASTM
STP635, American Society for Testing and




Federal Register / Vol. 58, No. 192 / Wednesday, October 6, 1993 / Proposed Rules

52049

Materials, Philadelphia, PA, pp. 80-114,
1977.

11. Guidelines for Drinking-Water Quality,
Vol. 2. *'Health Criteria and Other Supporting
Information,” World Health Organization,
Geneva, p. 8, 1984.

12. Bryan, F. L., Other Bacteria, in “Food-
Borne Infections and Intoxications,” Hans
Riemann and Frank L. Bryan, Eds., Academic
Press, New York, San Francisco, London, pp.
262-264, 1979.

13, Stiles, M. E., Less Recognized or
Presumptive Foodborne Pathogen Bacteria, in
“Foodborne Bacterial Pathogens,” Michael P.
Doyle, Ed., New York: Marcel Dekker, Inc.,
pp 690-691, 1989.

14. Gilardi, G. L., ** Pseudomonas and
Related Genera,” in *Manual of Clinical
Microbiology,” W. J. Hauser, K. L. Herrmann,
H. D. Isenberg, and H. J. Shadomy, Eds.,
American Society for Microbiology,
Washington, DC, pp 431-432, 1991.

15. Ensign, P. R., and Hunter, C. A., “An
Epidemic of Diarrhea in the Newborn
Nursery Caused by Milk-borne Epidemic in
the Community,"” Journal of Pediatrics
29:620, 1946.

16. Weber, G., H. P. Werner, and H.
Matschnigg, *“‘Death Cases in Newborns
Caused by Pseudomonas aeruginosa
Contaminated Drinking Water,” Zentralblant
for Bakteriologie P. Mikrobiologie, und
Hygiene, Series A, Medical Microbiology,
Infections Disease, Uriology, Paristology Abt.
1, Orig. B, 216:210-214, 1971.

17. Codex Alimentarius Vol. K,
“Recommended International Code of
Hygienic Practice for the Collecting,
Processing and Marketing of Natural Mineral
Waters,” Food and Agriculture Organization
of the United Nations, World Health
Organization, Rome, 1990.

18. “Council Directive of 15 July 1980 on
the Approximation of the Laws of the
Member States Relating to the Exploitation
and Marketing of Natural Mineral Waters,"”
Official Journal of the European
Communities, L229, 23:1-10, 1980.

19. Codex Alimentarius Commission,
“Conversion of the Codex European Regional
Standard for Natural Mineral Waters to a
World-wide Codex Standard (Step 3 of the
Codex Procedure),” Food and Agriculture
Organization of the United Nations, World
Health Organization, Rome, February, 1993.

[X. Comments

Interested persons may, on or before
December 6, 1993, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
tomments may be seen in the office
above between 9 a.m. and 4 p-m.,
Monday through Friday.

X. Effective Date

_The agency is proposing to make any
final rule based on thisproposal

effective 180 days following the date of
publication of the final rule in the
Federal Register. The agency is
requesting comments on the proposed
effective date. All comments concerning
the effective date should be
accompanied by data to support or
justify any change in the proposed
effective date.

List of Subjects in 21 CFR Part 103

Beverages, Bottled water, Food grades
and standards, Incorporation by
reference. Therefore, under the Federal
Food, Drug, and Cosmetic Act and
under authority delegated to the
Commissioner of Food and Drugs, it is
proposed that 21 CFR part 103 be
amended as follows:

PART 103—QUALITY STANDARDS
FOR FOODS WITH NO IDENTITY
STANDARDS

1. The authority citation for 21 CFR
part 103 continues to read as follows:

Authority: Secs. 201, 401, 403, 409, 410,
701, 721 of the Federal Food, Drug, and

Cosmetic Act (21 U.S.C. 321, 341, 343, 348,
349, 371, 379e¢).

2. Section 103.35 is amended by

revising paragraph (b) to read as follows:

§103.35 Bottled Water.
* * - * * *

(b) Microbiological quality. Bottled
water shall meet the following standard
of microbiological quality:

(1) Coliform bacteria shall not be
present in any analytical unit derived
from samples of bottled water when
analytical units of 100 mL are analyzed
by any one of the methods specified in
paragraphs (b)(1)(i) and (b)(1)(ii) of this
section. However, whenever a test result
obtained from any analytical unit, when
using a method described in paragraph
(b)(1)(i) of this section, indicates
evidence of interference from
heterotrophic bacteria (as described in
paragraph (b)(1)(iii) of this section),
FDA will consider the sample invalid
unless total coliforms are detected.
Whenever such interference is
encountered, another sample from the
same lot shall be analyzed using the
method described in paragraph (b)(1)(ii)
of this section, i.e., the Minimal Media
ortho-nitrophenyl--D-
galactopyranoside, 4-
methylumbelliferyl-B-D-glucuronide
method (Minimal Media ONPG-MUG
method), which is less susceptible to
interference from heterotrophic bacteria
than the methods described in
paragraph (b)(1)(i) of this section.

(i) Analyses to determine compliance
with the requirements of paragraph
(b)(1) of this section shall be conducted
in accordance with applicable sections

of either the Multiple-Tube
Fermentation technique (either the 10-
tube technique with a 10 mL portion of
the analytical unit per tube or the 5-tube
technique with a 20 mL portion of the
analytical unit per tube may be used),
the Membrane Filter technique, or the
Presence/Absence Coliform test which
are incorporated by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. These three methods are
contained in “Standard Methods for the
Examination of Water and Wastewater"
18th ed. (1992), American Public Health
Association, American Water Works
Association, and the Water Pollution
Control Federation. Copies of these
publications may be obtained from the
Publication Office, American Public
Health Association, 1051 15th St. NW.,
Washington, DC 20005, or may be
examined at the Office of the Federal
Register, 800 North Capitol St. NW.,
suite 700, Washington, DC.

(ii) Analyses to determine compliance
with the requirements of paragraph
(b)(1) of this section, when interference
from heterotrophic bacteria (described
in paragraph (b)(1)(iii) of this section) is
indicated, shall be conducted in
accordance with the Minimal Media
ortho-nitrophenyl-B-D-
galactopyranoside, 4-
methylumbelliferyl-B-D-glucuronide
method (Minimal Media ONPG-MUG
method), also referred to as the
Autoanalysis Colilert System. The
method is described in the article by
Edberg et al., “National Field Evaluation
of a Defined Substrate Method for the
Simultaneous Detection of Total
Coliforms and Escherichia coli from
Drinking Water: Comparison with
Presence-Absence Techniques,”
published in Applied Environmental
Microbiology, Vol. 55, pp 1003-1008,
April 1989, which is incorporated by
reference in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies of this
publication may be obtained from the
American Water Works Association
Research Foundation, 6666 West
Quincy Ave., DenverfCO 80235, or may
be examined at the Office of the Federal
Register, 800 North Capitol St. NW.,
suite 700, Washington, DC.

(iii) When using the methods
described in paragraph (b)(1)(i) of this
section, interference from heterotrophic
bacteria is indicated by: a turbid culture
in the absence of gas production when
using the Multiple-Tube Fermentation
technique; confluent growth or a colony
number that is “too numerous to count”
when using the Membrane Filter
technique; or a turbid culture in the
absence of an acid reaction when using
the Presence/Absence Coliform test.
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(2) [Reserved]

Dated: September 16, 1893.
Michael R. Taylor,
Deputy Commissioner for Policy.
{FR Doec. 93—-24515 Filed 10-5-93; 8:45 am])
BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Minerals Management Service
30 CFR Part 253

Oil Spill Financial Responsibility for
Offshore Facilities Including State
Submerged Lands and Pipelines

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of extension of public
comment period.

SUMMARY: This notice extends, by 60
days, the comment period for an
advance notice of proposed rulemaking
(ANPR) that the Minerals Management
Service published in the Federal
Register on August 25, 1993. The ANPR
is concerned with financial
responsibility requirements for offshore
facilities pursuant to the Oil Pollution
Act of 1990. It describes issues relating
to the development of regulations to
ensure that parties responsible for
offshore facilities have sufficient
financial resources to ensure the
payment of oil spill cleanup costs and
associated damages.

DATES: The comment period is extended
to December 24, 1993. Comments
should be received or postmarked by
that date.

ADDRESSES: Comments should be
mailed or hand delivered to the
Department of the Interior, Minerals
Management Service, Mail Stop 4700,
381 Elden Street, Herdon, VA 22070
4817, Attention: John Mirabella, Chief,
Engineering and Standards Branch.

FOR FURTHER INFORMATION CONTACT:
William S. Cook, Chief, Inspection and
Enforcement Branch, telephone (703)
787-1591 or FAX (703) 787-1575,

Dated: September 30, 1993.
Thomas Gernhofer,
Associate Director for Offshore Minerals
Management.
[FR Doc. 93-24547 Filed 10-5-93; 8:45 am]

BILLING CODE 4310-MR-M

30CFR Part 253

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of public meetings.

SUMMARY: This notice announces two
public meetings that the Minerals
Management Service (MMS) will
conduct to acquire information and data
pertinent to the development of
regulations implementing financial
responsibility requirements of the Oil
Pollution Act of 1990 (OPA). An
advance notice of proposed rulemaking
on this matter was published in the
Federal Register on August 25, 1993. It
describes issues relating to the
development of regulations to ensure
that parties responsible for ofishore
facilities have sufficient financial
resources fo ensure the payment of oil-
spill cleanup costs and associated
damages.
DATES: The meetings are scheduled as
follows:

1. November 2, 1993,8:30 am. to §
p.m., New Orleans, Louisiana.

2. November 4, 1993, 8:30a.m. to 5
p-m., Houston, Texas.

ADDRESSES:

1. New Orleans meeting: MMS
Regional Office, 1420 S. Clearview
Parkway, New Orleans, Louisiana
70123-2394.

2. Houston meeting; Doubletree Hotel
at Allen Center, 400 Dallas Street at
Bagby, Houston, Texas 77002.

FOR FURTHER INFORMATIOR CONTACT: Jeff
Zippin, Chief, Inspection, Compliance
and Training Division; Minerals
Management Service; 381 Elden Street;
Herndon, Virginia 22070-4817;
telephone (703) 787-1576.
SUPPLEMENTARY INFORMATION: Interested
persons are invited to participate in
public meetings to address the following
issues:

» Types and locations of “offshore
facilities™ subject to OPA financial
responsibility requirements;

e Metheods available to evidence OPA
financial responsibility:

o Interaction of States/Territories and
Federal Government to enferce OPA
financial responsibility;

o Protection for the responsible
parties, the guarantors, and other
financial participants; and

« Effects on the local and national
economic conditions of OPA financial
responsibility requirements.

Additional meetings on these matters
are tentatively being considered for

other locations. Announcement of the
addresses and dates of any additional
meetings will be made at a later time.
PRESENTATIONS: Presentations by
interested parties should focus on the
following:

¢ Proposals and tons for
addressing the financial responsibility
requirements.

¢ Econemic impacts en affected
parties of the financial respensibility
requirements.
REGISTRATION: There will be no
registration fee for these meetings.
Participants need not register prior to
arrival at the meetings. However, prior
notification to Richard Giangerelli,
Minerals Mana Service, Mail
Stop 4800, 381 Elden Street, Herndon,
Virginia 22070-4817; or telephone (703)
787-1574, FAX (703) 787-1599, is
requested in order to access the
probable number of participants.
Seating is limited and will be on a first-
come-first-seated basis.

Dated: September 30, 1983.
Associate Director for Offshore Minerols
Management.
[FR Doc. 9324548 Filed 10-5-93; 8:45 am|
BILLING CODE 4310-MR-M

DEPARTMENT OF TRANSPORTATION
Office of the Secretary
49 CFR Part 23

[Docket No. §4f; Notice No. 93-20]
RIN 2105-AB%9

Participation by Disadvantaged
Business Enterprises in Airport
Concessions

AGENCY: Office of the Secretary (DOT).
ACTION: Proposed rule.

SUMMARY: This NPRM propeses to
implement recent changes to the Airport
and Airway Improvement Act (AAIA] of
1982, as amem{)ed. The proposed rule
would allow airport sponsors to count
new forms of disadvantaged business
enterprise (DBE] participation toward
the overall goals of a DBE concession
plan. These new forms include
purchases from DBE’s of goods and
services used in the operation of a
concession, as well as management
contracts and subcontracts with DBE's.
The NPRM would amend the DOT"s
DBE regulations to make these and
several other changes.

DATES: Comments must be received on
or before November 22, 1993.
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ADDRESSES: Comments to this notice
may be mailed, in triplicate, to: Federal
Aviation Administration, Office of the
Chief Counsel, Attn: Rules Docket
(AGC-10), Docket No. 64j, 800
Independence Avenue, SW.,
Washington, DC 20591. Comments
delivered must be marked Docket No.
64j. Comments may be examined in
room 915F weekdays between 8:30 a.m.
and 5 p.m. except on Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Irene H. Mields, Airport and
Environmental Law Division (AGC-
601), Office of the Chief Counsel, (202)
267-3199, or David S. Micklin, Office of
Civil Rights (ACR—4), (202) 267-3270,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591,

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they desire. Comments relating to the
economic effects that might result from
adoption of the proposals contained in
this notice are invited. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stam
postcard on which the following
statement is made: “Comments to
Docket No. 64j.” The postcard will be
dated and time stamped and returned to
the commenter.

All communications received on or
before the closing date for comments
will be considered by the Secretary
before taking action on the proposed
rule. The proposal contained in the
notice may be changed in light of
comments received. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each substantive public
contact with DOT personnel concerning
this rulemaking will be filed in the
docket.

Availability of NPRM

Any person may obtain a copy of this
NPRM g; submitting a request to the
Federal Aviation Administration, Office
of Public Affairs, Attention: Public
Inquiry Center, APA-430, 800
Independence Avenue SW.,
Washington, DC 20591, or by calling
(202) 267-3464. Requests must identify

the notice number of this NPRM.
Persons interested in being placed on
the mailing list for future NPRM's also
should request a copy of Advisory
Circular No. 11-2A, Notice of Proposed
Rulemaking Distribution System, which
describes application procedures.

Summary of Proposed Rule

On April 30, 1992, the Department
issued a final rule implementing section
511(a) of the AAIA (57 FR 18400). These
regulations, designated subpart F of 49
CFR part 23, established requirements
for the participation of DBE's in airport
concessions. The requirements apply to
sponsors that have received a grant for
airport development authorized under
the AAIA. Primary airports are required
by the rule to prepare and implement a
written DBE concession plan, while
nonprimary airports are required to take
outreach steps to encourage DBE’s to
participate as concessionaires whenever
there is a concession opportunity.

Subpart F, as issued on April 30,
1992, references certain sections in the
Department’s overall DBE rule, 49 CFR
part 23, since they are applicable to the
DBE concession program. These include
§§23.7, “Discrimination prohibited;”
23.45(g)(5) (factors to consider in setting
overall goals); 23.51, “Certification of
the eligibility of minority business
enterprises;” 23.51(c) (circumstances
that eliminate need for submission of
Schedule A or B); 23.61 (definition of
“DBE"); 23.69, “Challenge procedure;"”
23.53, “Eligibility standards;" 23.53(d)
(joint ventures awarded through set-
asides); 23.55, “Appeals of denials of
certification as an MBE;” and 23.41(f),
“Exemptions.”

mber 9, 1992, the Department
published an NPRM which would revise
49 CFR part 23 as a whole (See 57 FR
58288.). The amended rule would
reflect program changes since 1980,
when the initial rule was published. It
also would reflect 12 years of
experience in implementing the
program. If adopted, various sections
would be renumbered, as well as
substantially changed.

These proposed changes to 49 CFR
part 23, if made, would require some
revision of subpart F, either as proposed
in this NPRM, or as it may be issued in
the form of a Final Rule. In the interim,
the references in this NPRM will be to
the sections as they appear in existing
49 CFR part 23.

Since the December 9, 1992, NPRM to
amend 49 CFR part 23 includes some
changes that will impact substantially
on sections now referenced in the
NPRM to amend subpart F, the
Department specifically seeks comments
on the following sections in the

proposed overall revision, as they apply
to the DBE concession program.
Commenters who commented on the
December 9, 1992, NPRM, from the
standpoint of the DBE Federally-assisted
contracting program, should review that
NPRM again—this time in regard to the -
DBE concession program,

The relevant sections include: 23.1 (b)
and (c) in “Purpose;” 23.5,
“Definitions” of ““Contract,”
“Contractor,” “Department” or “DOT,”
“Disadvantaged Business Enterprise,”
“Joint venture,” “Noncompliance,”
“‘Operating Administration,” “Primary
Recipient,” “Recipient,” ““Secretary,"”
“Set-aside,” *‘Small Business
Administration or SBA,” “Small
Business Concern," (as it applies to off-
airport DBE’s that sell goods or services
to on-airport concessions and as it
applies to DBE's holding management
contracts or subcontracts on airports),
and “Socially and economically
disadvantaged individuals;" 23.7,
“Discrimination prohibited” (as
modified to apply to concessions); 23.9,
“Exemptions and interpretations;”
23.11, "‘Reporting requirement;"” 23.27
(c)(8) and (d) (application forms and
reporting of changes in circumstances);
23.27(e) (1) through (3) (recertification
reviews); 23.27 (f) and (g) (statewide
unified certification program); 23.29 (a)
and (b) “Certification standards;"
23.29(d), “Social and economic
disadvantage (except for requirement
that a net worth exceeding $750,000
alone rebuts the presumption of social
and economic disadvantage); 23.29(e),
(section 8(a) certifications, as modified
by size standards in subpart F);” 23.39
(f) through (i) (additional sections on
certification standards); 23.31(b) (factors
to consider in setting overall goals);
subpart C, “Certification, Compliance
and Enforcement Procedures’ (except
for 23.61); and Appendix A, “DBE
Certification Form.”

Although the above proposed sections
differ somewhat from those in existing
49 CFR part 23, in general they reflect
the basic principles of the DBE program
as it has been implemented since 1980.
The Department proposes to apply these
pravisions to the DBE concession
program,

Regarding the proviso in § 23.29(d)(1)
concerning a net worth of $750,000 and
its negative impact on a DBE owner's
status as a socially and economically
disadvantaged individual, the
Department is not proposing application
of this standard in the DBE concession
program. Under section 511(a)(17) of the
AAIA, the Secretary may establish the
size standards that will qualify DBE
concessionaires as small business
concerns.
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Since DBE's often must compete with
non-DBE “mega” firms for concessians,
concluded in 1992 that

concessionaires should be raised. The
new standards were published on April

- 30, 1992, as an appendix te the DBE
concession requirements set forth in
subpart F of 48 CFR part 23. With the
exception of banks, pay telephones, and
car rental agencies, concessionaires now
may earn as much as $30 million per
year in gross receipts averaged over the
3 years preceding their bid for
concession space. Car rentals may earn
a maximum of $40 million per year.

The SBA net worth ard was
established to apply to firms with gross
receipts far below liose established for
concessions and is not workable in this
context. In effect, the net worth
limitation would negate the
Department's concession standard, so
the Department is not propesing to
apply this limitation.

lgo¥lowixg issuance of subpart F,
section 511(a) of the AATA was .
amended by the Airport and Airway
Safety, Capacity, Neise Ebnprovement,
and Intermodal ion Act of
1992 (Pub. L. 102-581). The amendment
added a reference to businesses that
provide “ground transportation, baggage
carts, automobile rentals, or other
consumer services™ to the public,
thereby clarifying that these
concessions, as well as those that sell
goods, are covered. Since the current
rule, through Departmental
interpretation, is applicable to both
t of concessions, no change to the
rule is needed to implement the
amendment to section 511(a).

The 1992 amendments to the AATA
also mend(gd section 511 by adding

aragraph (h), as follows:
5 (hFXBministration of DBE
Assurance—

(1) Management Contracts—in
administering subsection (a)(17) of this
section, an ai owmer or operator is
authorized to meet the overall
percentage goal established under such
subsection by including businesses
operated h management contracts
and subcontracts. The dollar amount of
a management contract and subcontract
with a DBE firm shall be added to the
total DBE participation in airport
concessions and to the base from which
the airport’s everall percentage goal is
caleulated. The dollar amount of
management contracts and subcontracts
with non-DBE firms and the gress
revenues of business activities to which
man: contracts and subcontracts
pertain shall not be added to this base.

(2) Purchase of Goods and Services—
Except as provided in subsection (h)(3),

an airport owner or operator may meet
the overall percentage goal established
under subsection (a){17) of this section
by including the purchase from DBE’s of

or services used in businesses
conducted on the ai , provided that
good faith efforts shall be made by the
airport owner or operator and the
businesses conducted on the airport to
explore all available options to achieve,
to the maximum extent practical,
compliance with such goal through
direct ownership arrangements,
including, but not limited to, joint
ventures and franchises.

(3) Provision for Car Rental Firms—
(A) In complying with subsection (a}{17)
of this section, an airport owner or
operator shall include the revenues of
car rental firms on the airport in the
base from which the overall percentage
goal set forth in such subsection is
calculated.

(B) An airport owner or operator may
require a car rental firm to meet any
requirement imposed under subsection
(aJ{17) of this section through the

urchase or lease of goods or services

DBE’s. In the event that an airport

owner or aperator requires the purchase
or lease of goods or services from DBE’s,
a car rental firm shall be permitted to
meet such irement by including
purchases or leases of ve from any
vendor that qualifies as a small business
concern (as defined by the Secretary by
regulation) owned and controlled by
socially and economically
disadvantaged individuals (as defined
under section 505(d)(2)(8)]).

(C) Nothing in this subsection or
subsection (a){17) of this section shall
require a car rental firm to change its
corporate structure to provide for direct
ownership arrangements in.order to
meet the requirements. of such
subsection or subsection (a)(17]).

(4) General Provisions—{A} Nothing
in this subsection or subsection (a)(17)
shall preempt any State or local law,
regulation, or policy enacted by the
governing body of an airport owner or
operator, or the authority ef any State or
local government or ai awner or
operator to adopt or rce any law,

lation, or pelicy relating to DBE'’s.

} An airpert owner or operator shall
be permitted to afford oppertunities for
small business concerns owned and
controlled by socially and economically
disadvantaged individuals to participate
through direct contractual agreement
with such concerns.

(5) Exclusion of Air Carrier Services—
Air carriers in providing passenger or
freight-carrying services and other
businesses that conduct aeranautical
activities at an airport shall not be
included in the overall percentage goal

set forth in subsection (a)(17) of this
section for parti ion of small
business concerns at the airport.

With the exception of paragraph
(3)(A), the provisions of section 511(h)
are discussed further herein, in
conjunction with the specific sections
proposed to amend subpart F. No
amendment is necessary to implement
paragraph (3)(A), since subpart F
already requires the gross receipts from
car rental firms to be included in the
base from which the overall goals of a
DBE concession plan are calculated.

Section by Section Analysis
Section 23.89 Definitions

In a matter unrelated to the AAIA
amendments, the Department proposes
to amend the definition of “affiliation.”
Currently, the rule incorporates the
definition used by the Small Business
Administration (SBA) in 13 CFR part
121. Under § 121.401(1), affiliation may
arise through & joint venture agreement,
requiring the parties thereto to count the
gross receipts earned by both in making
a size determination.

The Department believes that joint
venture agreements can effer DBE's a
viable means of participating in the
program when a lease, sublease, or other
arrangement is not feasible. Since many
of the major concessionaires, with
whom DBE’s may form joint ventures,
are very large, such an arrangement
would frequently put the DBE over the
size standard.

Sections 511(a) and 511(h)(3){B) of the
AAIJA delegate authovity to the Secretary
to designate the size standards. The
Department chose to use the SBA's
definition of “affiliation™ in
im ting section 511(a), but was
not bound by the statute to do so. The
NPRM to retain the SBA's
definition of “affiliation,”™ except that
§121.401(1) of the SBA regulations 13
CFR part 121, “Affiliation under joint
venture agreements,” would not apply
to the definition used in subpart F.

A minor change is proposed to the
definition of *“concession’ to conform to
the language of section 511(h}(5), which
excludes air carrier services.

The NPRM proposes to adopt a new
definition of “‘management contract or
subcontract” in order to facilitate
implementation of section 511(h)(1) of
the AAIA. That term would mean “an
agreement with a sponsor or a derivative
subagreement under which & firm
operates a business activity, the assets of
which are owned by the sponseor.” Te
qualify under the definition, the
business activity must be located at an
obligated airport and be engaged in the
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sale of consumer goods or services to
the public. ,

For the reasons discussed above, the
NPRM propeses to modify the definition
of “socially and economically
disadvantaged individuals™ to specify
that the $750,000 limitation on net
worth does not apply to this subpart.

Section 23.93 Requirements for
Airport Sponsaors

This section would be amended to
make the nondiscrimination provisions
applicable to management contracts or
subcontracts and to agreements for the
purchase or lease of goods and services.

Section 23.95 Elements of
Disadvantaged Business Enterprise
(DBE) Concession Plan

Under proposed §23.95(a)(6)(i), a
sponsor that calculates its overall goals
as a percentage of the estimated gross
receipts from all concessions is
permitted toadd the estimated dollar
value of a management contract or
subcontract with a DBE to the total of
DBE icipation and to the-base from
which the goal is calculated. The dollar
value of management contracts and
subcontracts with non-DBE’s is not
added to the base.

Proposed §23.95(a)(8)(ii) permits
these sponsors to include in the overall
goal and the base, the estimated dollar
value of goods or services that a non-
DBE concessionaire will purchase from
DBE’s and use in operating the
concession. In accordance with section
511(h)(2) of the AAIA, credit for these
purchases is subject to satisfying certain
good faith efforts irements, a
provision that is discussed below in
connection with § 23.95(j).

Finally, these sponsers may include
in the goal and the base, the estimated
dollar value of goods or services that a
non-DBE car rental firm will purchase
or lease from a DBE, including the
purchase or lease of vehicles, and use in
operating the concession. Section
511(h){3) of the AAIA does not establish
a good faith efforts test (discussed below
under § 23.95(j)) as a condition of
including these costs in the goal.

Under proposed § 23.95(a)(8){ii), a
sponsor tEat calculates the overall goals
as a percentage of the total number of
concessions may add the number of
management contracts and subcontracts
with DBE’s to the total DBE
participation and the base from which
the goal is calculated. Management
contracts and subcontracts with non-
DBE’s are not added to the base.

Section 23.95(b), “Geal
Methodology,” would be amended te
require information on these new forms

of DBE participation that the sponsor

- expects to count toward its goals.

new § 23.95(d) would be added to
the rule entitled “Counting DBE
Participation Toward Meeting the
Goals” to accommodate the new DBE
participants discussed above under
§ 23.95(a). This section also would
formalize Departmental policy on
crediting DBE participation toward
concession go& under joint venture
agreements.

Additionally, pro §23.95(d)
would incorporate the “commercially
useful function” provision from
§23.47(d) of part 23, which currently
applies only to DOT-assisted
contractors. While the requirement to
perform a commercially useful function
would be made applicable to any DBE
eligible under subpart F, it would be
particularly useful in evaluating firms
which provide services or supplies, and
which subsequently enter into
subcontracts. Guidance is included in
§23.47(d) for determining whether a
subcontracting practice meets the
standard for a commencially useful
function.

The Department invites commenters
to provide examples of typical or well-
recognized purchasing and leasing
practices, which may be useful to
include in any final rule.

With the addition of the new DBE
participants to the program, sponsors
may expect to receive an increased
number of applications for DBE
certification. While the Department
believes that it is very important to
ensure that only eligible DBE's bensfit
from the program, it seeks to minimize
administrative requirements.

Thus, § 23.95?;?(6) proposes to allow
sponsors to give full faith and credit to
a certification made by another DOT
recipient when the certified firm is a
management contractor or subcontractor
or a provider of goods or services
located off airport property. The term
“full faith and credit”” would mean that
the certifying agency, not the accepting
agency, assumes ultimate res ibility
for the validity of the certification.

In the event that the Federal Aviation
Administration (FAA) comes to believe
that such a certification is defective, it
could contact the certifying agency or, if
that agency is not an FAA recipient, the
Federal Highway Administration or
Federal Transit Administration would
be asked to inquire intothe matter.

The Department invites comments on
this proposal and selicits other
suggestions for reducing regulatory
requirements. In particular, the
Department solicits comments on the
feasibility of adopting a self-certification
procedure in limited circumstances.

Under this procedure, a sponsor would -
be permitted to accept without further
review the eligibility information
submitted by an applicant.

Use of the procedure could be limited
to special categories of contracts, such.
as to providers of goods or services, or
to contracts of less than a designated
dollar value, or to some combination of
these factors. The Department does not
propose to apply self-certification to
congessionaires,

Additionally, the Department solicits
comments on whether a sponsor should
be permitted to accept a certification
made by a local or state agency that
receives no DOT funding, but which
uses the same eligibility criteria as
employed under the DOT's DBE
program. The Department is aware of
several agencies that fall into this
category.

Pro d § 23.95(j)(2) implements the
good faith efforts requirement set forth
in § 511(h)(2) of the AAIA. Asa
condition of counting the purchases of
goods and services toward DBE goals,

* the sponsor and concessionaire making

the purchase would be required to make
good faith efforts to explore all available
options to achieve, to the maximum
extent practical, DBE participation
through direct ownership arrangements,
including, but not limited to, joint
ventures and franchises. Good faith
efforts would include, but not be limited
to, those which sponsors currently must
make to achieve their overall DBE goals.

Section 23.97 Obligations of
Concessionaires and Competitors

The *“Provision for Car Rental Firms"'
found in sections 511(h)(3) (B) and {C)
of the AAIA is incorporated into §23.97
of the proposed rule. Section
511(h)(3)(C) provides that "Nothing in
the [AAIA] shall require a car rental
firm to change its corporate structure to
provide for direct ownership
arrangements in arder to meet the
requirements of the [AAIA].”" Although
the legislation does not define what is
meant by a change to corporate
structure, Senator Wendell Ford
addressed this point, as follows:

Section 511(h)(3}(C) of AAIA, as amended,
provides that nothing in the law on DBE
assurance ‘shall require-a.car rental firm to
change its corporate structure to provide for
direct ownership arrangements.” For
example, a car rental firm is not required; but
is permitted, by the:DBE assuranca sections
511(a)(17) and 511(h) of the AAIA, as
amended, to transfer corporate assets or
engage in joint ventures, partnerships, or
subleases. I would like to repeat that this
language has been agreed to by both the car
rental industry and the airports.
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138 Cong. Rec. S 17843 (October 8,
1992) (statement of Sen. Ford),

In an extension of his remarks on the
floor of the House of Representatives on
October 2, Representative James L.
Oberstar submitted a similar statement
for the Congressional Record on October
8, 1992 (138 Cong. Rec. E 3501).
Representative William F. Clinger
submitted the same statement to the
Congressional Record, as an extension
of his remarks. (138 Cong. Rec. E 3257.)

The proposed rule defines “‘change to
corporate structure” so as to be
consistent with the sense of Congress, as
described above.

Section 23.97(c) incorporates the
provision in section 511(h)(4)(B) of the
AAIA, which permits a sponsor to
afford DBE firms opportunities to
participate as prime concessionaires
through direct contractual relationships
with the sponsor. Inclusion of this
provision does not represent a change to
the rule. Section 23.89 currently states
under the definition of a
“concessionaire™ that a concession may
be operated under a lease, as well as a
sublease or other agreement.

Section 23.109 Compliance and
Enforcement

This section would be expanded to
include a new paragraph on complaint
processing. The NPRM provides that
any person who believes that there has
been a violation of subpart F may file a
written complaint in accordance with
FAA regulations 14 CFR part 13,
“Investigative and Enforcement
Procedures.” Complaints meeting the
requirements in part 13 will be docketed
and processed as formal complaints.

The FAA is required to utilize the
procedures set forth in part 13 to
investigate alleged violations of the
AAIA, including the DBE provisions of
sections 511(a) and 511(h). (See 14 CFR
13.1 and 13.3.) The complaint
procedures in §23.73 of 49 CFR part 23,
which are based on title VI of the Civil
Rights Act of 1964, are not used by the
agency in processing DBE complaints.

This section implements section 519
of the AAIA, which empowers the FAA
Administrator to take enforcement
action against noncomplying recipients
in regard to violations of the AAIA,
including DBE provisions.

Section 23.111 Effect of Subpart

This section would be expanded to
incorporate the provisions of section
511(h)(4) of the AAIA, which enables
sponsors to adopt or enforce DBE
programs under state or local authority.
The rule would also make clear that in
the event of a conflict between the
requirements of subpart F and such

local program, the sponsor must, as a
condition of remaining eligible for
Federal financial assistance, take such
steps as may be necessary to comply
with the requirements in subpart F.

Proposed § 23.111(c), concerning set-
asides, is virtually identical to a
provision which the Department has
proposed to use for construction and
other DOT-assisted contracting. The
proposal appeared in an NPRM to
amend 49 CFR part 23, published on
December 9, 1992 (see 57 FR 58288 at
59309, § 23.35(f)). Like the December 9
NPRM, subpart F would neither prohibit
nor authorize the use of set-asides.
Subpart F would clarify that sponsors
are prohibited from using group-specific
set-asides (e.g., a set-aside solely for a
particular group of disadvantaged
individuals, as opposed to a set-aside
for all DBE firms).

Appendix A to Subpart F—Size
Standards for the Airport Concession
Program

While subpart F currently designates
small business size standards for
concessionaires, the Department must
decide on standards to be used for the
new DBE participants, including
management contractors and
subcontractors and providers of goods
and services. As noted, the AAIA
delegates authority to the Secretary to
establish these standards.

Although the Department is not
required to use the SBA standards, the
NPRM proposes to adopt these
standards for management contractors
and providers of goods and services
other than automobile dealerships.
Unlike concessionaires, these
businesses generally are not required to
make a substantial capital investment in
a leasehold facility. Thus, these firms
will not encounter the hardships
associated with “‘graduating” from the
program after exceeding the SBA
standard that ordinarily would befall
concessionaires. Moreover, this turnover
would allow more DBE's to enter and
benefit from the program.

On the other hand, the Department
believes that SBA's size standard for
automobile dealerships, currently set at
a maximum of $11.5 million (average
annual gross receipts over preceding 3
years), is on the low side. Thus, the
Department solicits comments as to
what an appropriate standard might be.

Economic Summary

Executive Order 12291 established the
requirement that, within the extent
permitted by law, a Federal regulatory
action may be undertaken only if the
potential benefits to society for the
regulation outweigh the potential costs

to society. In response to this
requirement, and in accordance with
Degartment of Transportation policies
and procedures, the FAA has estimated
the anticipated benefits and costs of this
rulemaking action. The results are
summarized in this section.

The proposed rule would implement
recent changes to the airport grants
program by allowing airport sponsors to
count additional activities as
Disadvantaged Business Enterprises
towards the overall goals of a DBE
concession plan. The proposed rule
would allow purchases from DBE’s of
goods and services used in the operation
of a concession, as well as management
contracts and subcontracts with DBE's.

Under current procedures, the extent
of DBE participation is ordinarily
determined by dividing the gross
receipts attributable to DBE enterprises
by the total receipts generated by those
activities in which DBE's may
participate (i.e., airport concessions). In
particular instances, the FAA has
allowed goal setting to be based on the
number of concessions. In other words,
all receipts from concessions, including
proceeds received from non-DBE
enterprises, are added to the base from
which the overall goal is calculated.

The result is that airport sponsors
which have few current opportunities
for DBE participation have considerable
difficulty meeting the statutory goal of
at least 10 percent DBE participation.
They face two problems: (1) They
cannot increase the number of new DBE
concessions; and (2) they cannot require
current lessees to involve sublessees,
joint venturers, or franchisees. This has
the effect of keeping the level of DBE
participation below 10 percent.

Under the proposal, airports would
have an opportunity to increase the
amount of DBE participation through
the direct purchase of goods and
services from DBE firms. The dollar
amount of the direct purchases of goods
and services from DBE's and
management contracts or subcontracts
with DBE’s would be added to the total
DBE participation in airport concessions
as well as to the base—the same method
used to calculate DBE participation
under current procedures. However, the
dollar amount of management contracts
and subcontracts with non-DBE firms as

_ well as the dollar amount of direct

purchases from non-DBE firms would
not be added to the base.

Under the proposal, airport sponsors
would be able to count direct purchases
made by non-DBE concessionaires
toward their goals provided that they
made “good faith efforts" to explore all
available options to achieve compliance
through direct ownership arrangements,
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including subleases, joint ventures, and
franchises. This “good faith efforts™ test
would not apgly to the goods or services
purchased or leased by non-DBE car
rental firms from a DBE firm due to the
special problems direct ownership
arrangements pose for car rental
agencies. :

Finally, sponsors would be allowed to
give “full faith and credit”” to
certifications made by other DOT
recipients when the DBE firm is a
management contractor or subcontractor
or & provider of goods or services. The
purpose of the certification isto
determine if anr applicant does in fact
satisfy both the size and own
requirements for DBE status. The term
“full faith and credit” means that the
certifying "(e.g., a recipient of
Federal Administration
funding) would assume uitimate
responsibility for the validity of the
certification. The FAA is considering
other ways to lower certification costs,
such as permitting self-certification for
smaller ses (which may be
located off-site) and by extending the
“full faith and credit"” provision to
include certificatians made by non-DOT
agencies (e.g., local governments). The
public is invited to submit comments on
rac_irlicing — cmt&th 1 kind

e expansion in the potentia S
of activities eligible for DBE
participation would increase the range
of firms that could be certified as DBE's.
If firms ing in these activities were
generally smaller than firms that are
currently eligible for DBE participation,
the number of certifications made by
airport sponsors could increase, which
could add to their overhead costs (i.e.,
time spent investigating potential DBE's
to validate their eligibility). The FAA
solicits information from the public
regarding the expected impact of the
propasal, if any, on the types of
business arrangements that airport
sponsors and concessionaires would
likely choose for satisfying DBE goals.

This proposal is expected to promote
economic efficiency. The expansion in
the types of business operations that can
be counted toward satisfying DBE goals
as well as changes in the method airport
sponsors may use for calculating DBE
goal attainment described above should
afford these spensors er flexibility.
Sponsors would be able to involve
DBE's in mere facets of their overall
business using a broader array of
financial vehicles. They would
presumably have a greater opportunity
{0 minimize the risks of failure for both
themselves and the DBE’s. Both airport
Operalors and concessionaires would
have access to @ wider range of business
relationships with DBE's, thereby

affordmﬁ' them an opportunity to better
control their risks. These risks tend to
be higher in business partnerships, such
as joint ventures,

A key advantage of thesa alternative
business arrangements is that they
would reduce potential losses incurred
by airport sponsors and non-DBE
concessionaires in the event of the
failure of a DBE. All ers in joint
ventures are financially liable for any
business losses. Small businesses have
traditionally experienced a considerably
higher rate of failure than larger
business enterprises, especially in the
early years. If a non-DBE concessionaire
has made a good faith but unsuccessful
search for a viable DBE to joint venture,
sublease, or franchise, the non-DBE still
will have an opportunity to help meet
the goals through the purchase of goods
and services from DBE’s. In addition,
the non-DBE would be spared the legal
costs of establishing a business
partnership with a DBE that may not be
ready for the competition of airport
concession activity.

Similarly, an airport can augment its
capacity to reach its goals through
management contracts and subcontracts.
Under appropriate circumstances, these
offer a uip;:geneﬁk (1) They enlarge
the pool of available DBE’s; (2) some
management contracts result in greater
economic benefit to the airport a

. concession arrangement; and (3) since

the airport exercises greater control over
management contracts than over
concessions, in some situations the
airport is'in a better position to avert
business failures. The FAA concludes
that the propesal has some potential for
reducing the costs of complying with
the DBE Program.
Regulatory Flexibility Determination
The Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily and disproportionately
burdened by government regulations.
The RFA requires agencies to review
rules which may have a “a significant
economic impact on a substantial
number of small entities.” Small entities
include businesses, nonprofit
organizations, and governmental
jur'ri';diclions.

e proposal affects airports
classified under Standard Industrial
Classification (SIC) 4582. The FAA's
small entity size standards criterion
defines a small airport as one owned by
a county, city, town or other jurisdiction
having a population of 49,999 or less.
There are currently 418 primary non-
military airports that are subject to the
provisions of part 23. According to 1980
Census data, 108 of the 418 primary

non-military airports are awned by
jurisdictions with populations of less
than. 50,000.

The proposed rule amendment is of a
cost relieving nature and would
therefore afford cost savings to airport
sponsors. The impacts en the costs of
complying with the DBE Program borne
by individual airport spensors are
expected to be quite small, however.
The FAA solicits comments from the
operators of small airports (as defined
above) so that the potential for
differential impacts can be determined.
International Trade Impact

The proposed rulemaking action
would affect only domestic airports.
There is not expected to be any impact
on international trade because these
airports obviously do not compete with
their foreign counterparts.

Issued this 17th day of September, 1993, at
Washington, DC.

Federico Pena,
Secretary of Transportation.
List of Subjects in 49 CFR Part 23

Airport concessions, Disadvantaged
business enterprise, Government
contracts, Minority businesses,
Reporting and recordkeeping
requirements, Transportation.

The Proposal

Accordingly, the DOT proposes to
amend subpart F of part 23 of the
Regulations of the Office of the
Secretary of Transportation (49 CFR part
23) as follows:

1. The title of subpart F would be
revised to read as follows:

Subpart F—Participation by
Disadvantaged Business Enterprise in
Airport Concessions

PART 23—[AMENDED]

2. The authority citation for part 23
would be revised to read as follows:

Authority: Sec. 905 of the Regulatory
Revitalization and Regulatory Reform Act of
1978 (45 U.S.C. 803); sec. 520 of the Airport
annd Airway Improvement Act of 1982, as
amended (49 U.S.C. App. 2219); sec. 19 of
the Urban Mass Tran tion Act of 1964,
as amhended (49 U.S.C. 1615); sec. 106(c) of
the Surface Transportation and Uniform
Relocation Assistance Act of 1987 (49 U.S.C.
App. 1601 note); sec. 505(d), sec. 511(a)(17),
ancrsec. 511(h) of the Airport and Airway
Improvement Act, as amended (49 U.S.C.
App. 2204(d), 2210(a)(12), and 2210(h)); title
23 of the U.S Code (relating te highways and
traffic safety, particularly sec. 324 thereof);
title VI of the Civil Rights Act (42 U.S.C.
2000d et seq.); Executive Order 12265;
Executive Order 12138.

3. In §23.89, the introductory text of
the definitions of “affiliation’” and
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“concession,” and the definition of
“socially and economically
disadvantaged individuals” would be
revised, and a definition of
“management contractor or
subcontract” would be added
alphabetically to read as follows:

§23.89 Definitions.

Affiliation has the same meaning the
term has in regulations of the Small
Business Administration, 13 CFR part
121, except that the provisions of
§121.401(1), “Affiliation under joint
venture agreements,” shall not apply to
the definition used in this subpart.
Except as otherwise provided in 13 CFR
part 121 and in this section, concerns
are affiliates of each other when, either
directly or indirectly

- * - * *

Concession means a for-profit
business enterprise, located on an
airport subject to this subpart, that is
engaged in the sale of consumer goods
or services to the public under an
agreement with the sponsor, another
concessionaire, or the owner of a
terminal, if other than the sponsor.
Businesses which conduct an
aeronautical activity are not considered
concessionaires for purposes of this
subpart. Aeronautical activities include
scheduled and nonscheduled air
carriers, air taxis, air charters, and air
couriers, in providing passenger or
freightcarrying services; fixed base
operators; flight schools; and sky-diving,
parachute-jumping, flying guide
services, and helicopter or other air
tours.

~ » * L ®

Management contract or subcontract
means an agreement with a sponsor or
a derivative subagreement under which
a firm operates a business activity, the
assets of which are owned by the
sponsor. The managing agent generally
receives, as compensation, a flat fee or
a percentage of the gross receipts or
profit from the business activity, For
purposes of this subpart, the business
activity operated by the managing agent
must be located at an airport subject to
this subpart and be engaged in the sale
of consumer goods or services to the
public.

- * - * L

Socially and economically
disadvantaged individuals has the same
meaning the term has in § 23.61, except
that for purposes of this subpart, the
presumption of social and economic
disadvantage shall not be considered to
be rebutted solely on the basis that the
net worth of the owner of a firm

presumed to be disadvantaged exceeds
$750,000.

* - * * *

4. In § 23.93, paragraph (a)(1) and
(a)(3)(i) would be revised to read as
follows:

§23.83 Requirements for airport sponsors.

(a) General requirements. (1) Each
sponsor shall abide by the
nondiscrimination requirements of
§ 23.7 with respect to the award and
performance of any concession
agreement, management contract or
subcontract, purchase or lease
agreement, or other agreement covered
by this subpart.

(2) L

(3) * * ®

(i) *“This agreement is subject to the
requirements of the U.S. Department of
Transportation's regulations, 49 CFR
part 23, subpart F. The concessionaire
agrees that it will not discriminate
against any business owner because of
the owner's race, color, national origin,
or sex in connection with the award or
performance of any concession
agreement, management contract or
subcontract, purchase or lease
agreement, or other agreement covered
by 49 CFR part 23, subpart F.

- L ] * - *

§23.95 [Amended]

5. Section 23.95 would be amended
by revising paragraphs (a) and (b)(2),
adding paragraph (b)(5), revising
paragraph (c), adding paragraph (f)(6),
revising paragraph (g)(4), and revising
paragraph (i) to read as follows: § 23.95
Elements of Disadvantaged Business
Enterprise (DBE) concession plan.

(a) Overall annual DBE goals.

(1) The sponsor shall establish an
overall goal for the participation of
DBE’s in concessions for each 12-month
period covered by the plan. The goals
shall be based on the factors listed in
§ 23.45(g)(5).

(2) Sponsors shall calculate the
overall DBE goal as a percentage of one
of the following bases:

(i) The estimated gross receipts that
will be earned by all concessions
opera(tjing at the airport during the goal

riod.

(ii) The total number of concession
agreements operating at the airport
during the goal period.

(3) The plan shall indicate which base
the sponsor proposes to use in
calculating the overall goals.

(4) Airport sponsors may establish an
overall annual goal exceeding 10
percent,

(5) To the extent practicable, sponsors
shall seek to obtain DBE participation in
all types of concession activities and not

concentrate participation in one
category or a few categories to the
exclusion of others.

(6) Sponsors that employ the
procedures of paragraph (a)(2)(i) of this
section may add the following amounts
to the total of DBE participation and to
the base from which the overall
percentage goal is calculated:

(i) The estimated dollar value of a
management contract or subcontract
with a DBE. (The dollar value of
management contracts and subcontracts
with non-DBE firms are not added to the
base from which the overall percentage
goal is calculated.)

(ii) Subject to the conditions set forth
in paragraph (c)(1)(iv) of this section,
the estimated dollar value of goods and
services that a non-DBE concessionaire
will purchase from DBE’s and use in
operating the concession.

(iii) The estimated dollar value of
goods or services that a non-DBE car
rental firm will purchase or lease from
DBE's, including purchases or lease of
vehicles, and use in operating the
concession.

(7) Sponsors that employ the
procedures of paragraph (a)(2)(i) of this
section shall also;

(i) Use the net payment to the airport
for banks and banking services,
including automated teller machines
(ATM) and foreign currency exchanges,
in calculating the overall goals.

(ii) Exclude from the overall goal
calculation any portion of a firm’s
estimated gross receipts that will not be
generated from a concession activity.

Example. A firm operates a restaurant
in the airport terminal which services
the traveling public and under the same
lease agreement, provides in-flight
catering service to the air carriers. The
projected gross receipts from the
restaurant are included in the overall
goal calculation, while the gross receipts
to be earned by the in-flight catering
service are excluded.

(iii) State in the plan which
concession agreements, if any, do not
provide for the sponsor to know the
value of the gross receipts earned. For
such agreements, the sponsor shall use
net payment to the airport and combine
these figures with estimated gross
receipts from other agreements, for
purposes of calculating overall goals.

u(lt-}%(i) Sponsors that will employ the
procedures of paragraph (a)(2)(ii) of this
section shall submit a rationale as

uired by § 23.99.

l‘e?ii) In calculating overall goals, these
sponsors may add the number of
management contracts and subcontracts
with DBE’s to the total of DBE
participation and to the base from
which the overall percentage goal is
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calculated. Management contracts and
subcontracts with non-DBE’s shall not
be included in this base.

Eb; Goal methodology.

1 * & *

(2) The plan shall provide information
on other projected expenditures with
DBE firms that the sponsor proposes to
count toward meeting overall goals,
including:

(i) Name of each DBE firm (if known).

(ii) Type of business arrangement (e.g.
management contract, vehicle
purchases, cleaning services).

(iii) Estimated value of funds to be
credited toward the overall goals.

(iv) Identification of entity purchasing
or leasing the goods or services from the
DBE (i.e., the sponsor or name of non-

DBE concessionaire).
3). C g

(4...

(5) The plan shall include a narrative
description of the types of efforts the
sponsor intends to make, in accordance
with paragraph (i) of this section, to
achieve the overall annual goals.

(c) Counting DBE participation toward
meeting the goals.

(1) If the sponsor is covered by
paragraph (a)(2)(i) of this section, DBE
participation shall be counted toward
meeting the overall goals and any
contract goals set under this subpart as
follows:

(i) A sponsor or concessionaire may
count toward its goal the total dollar
value of the gross receipts earned by a
certified DBE under a concession
agreement.

(ii) A sponsor or concessionaire may
count toward its goal a portion of the
total dollar value of gross receipts
earned by a joint venture under a
concession agreement, equal to the
percentage of the ownership and control
of the DBE partner in the joint venture.

(iii) A sponsor or concessionaire may
count toward its goal the total dollar
value of a management contract or
subcontract with a certified DBE (but
not the value of the gross receipts of the
business activity to which the
management contract or subcontract
pertains).

(iv) Except as provided in paragraph
(c)(1)(v) of this section, a sponsor or
non-DBE concessionaire may count
toward its goal the total dollar value of
purchases from certified DBE’s of goods
and services used in the concession,
provided that the sponsor and
concessionaire have complied with the
good faith effort requirements set forth
in paragraph (i)(2) of this section.

(v) A non-DBE car rental firm may
count toward a contract goal set under
§23.97(b), the total value of the
purchase or lease of goods and services

from a certified DBE, including
purchases or leases of vehicles, that are
used in the concession. A sponsor ma
count these same expenditures towar
its overall goal.

(vi) A sponsor or concessionaire may
count toward its goals only
expenditures to DBE's that perform a
commercially useful function, as
defined in § 23.47(d), in the work of the
contract.

(2) If the sponsor is covered by
paragraph (a)(2)(ii) of this section, DBE
participation shall be counted toward
meeting the overall goals and any
contract goals set under this subpart as
follows:

(i) A sponsor or concessionaire may
count toward its goal each concession
agreement with a certified DBE.

(ii) A sponsor may count toward its
goal each management contract or
subcontract with a certified DBE.

(iii) A sponsor or concessionaire may
count toward its goal only those
agreements in which the DBE firm
performs a commercially useful
function, as defined in

§23.47(d), in the work of the contract.

(6) The following additional
guidelines apply to the certification of
management contractors and
subcontractors and to providers of goods
or services located off airport lpropert ;

(i) A sponsor may give full faith an
credit to the certification made by
another DOT recipient.

(ii) ‘Re.sefved.

(4) Joint ventures described in § 23.53
(c) and (d) are eligible for certification
as DB?‘s. ux.nder this subpart.

(i) Good faith efforts. (1) The sponsor
shall make good faith efforts to achieve
the overall goals of the approved plan.
The efforts shall include:

(i) Locating and identifying DBE'’s
who may be interested in participating
as concessionaires;

(i) Notifying DBE’s and other
organizations of concession
opportunities and encouraging them to
compete, when appropriate;

(ii1) Informing competitors for
concession opportunities of any DBE
requirements during pre-solicitation
meetings;

(iv) Providing information concerning
the availability of DBE firms to
competitors to assist them in meeting
DBE requirements; and

(v) en practical, structuring
contracting activities so as to encourage
and facilitate the participation of DBE’s.
. (2) As a condition of counting the
purchase of goods and services toward

DBE goals in accordance with paragraph
(c)(1)(iv) of this section, the sponsor and
concessionaire shall make good faith
efforts to e)q:‘lom all available options to
achieve, to the maximum extent
practical, DBE participation through
direct ownership arrangements,
including, but not limited to, joint
ventures and franchises. For purposes of
this paragraph (i)(2), good faith efforts
shall include, but not be limited to,
those listed in paragraph (i)(1) of this
section, which are made applicable, as
appropriate, to concessionaires
referenced in this section.

§§23.97, 23.99, 23101, 23.103
[Redesignated as 23.99, 23.101, 23.103,
23.97, respectively.]

6. Sections 23.97, 23.99, 23.101 and
23.103 are redesignated as follows:

Old section New section
23.99
23.101
23.103
2397

7. Newly designated § 23.97 would be
amended by redesignating paragraphs
(a) and (b) as (a)(1) and (a)(2)
respectively; by adding a heading for (a);
and by adding new paragraphs (b) and
(c) to read as follows:

§23.97 Obligations of concessionaires
and com,

(a) General.

* * L - ®*

(b) Provision for car rental firms. (1)
A sponsor may require a car rental firm
to meet any requirement imposed under
this subpart through the purchase or
lease of goods or services from DBE's. In
the event the sponsor requires the
purchase or lease of goods or services
from DBE's, a car rental firm shall be
permitted to meet such requirement by
including purchases or leases of
vehicles from any vendor that qualifies
as a DBE, as defined in this subpart.

(2) Nothing in this subpart shall
require a car rental firm to change its
corporate structure to provide for direct
ownership arrangements in order to
meet the requirements of this subpart.
For purposes of this subpart, a change
in corporate structure shall include a
transfer of corporate assets or execution
of a joint venture, partnership, or
sublease agreement.

(c) DBE’s as prime concessionaires. A
sponsor is permitted to afford DBE firms
opportunities to participate as prime
concessionaires through direct
contractual agreements with the
Sponsor.

8. Section 23.109 would be revised to
read as follows:

23.97
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§23.109 Compliance and enforcement.

(a) Complaints. Any person who
believes that there has been a violation
of this subpart may personally or
through a representative, file a written
complaint in accordance with FAA
regulations 14 CFR part 13, The
complaint must be submitted to the
Federal Aviation Administration, Office
of the Chief Counsel, Attention:
Enforcement Docket (AGC-10), 800
Independence Avenue, SW.,
Washington, DC 20591. Complaints
which meet the requirements of 14 CFR
part 13, shall be docketed and processed
as formal complaints.

(b) Compliance procedures. In the
event of noncompliance with this
subpart by a sponsor, the FAA
Administrator may take any action
provided for in Section 519 of the
Airport and Airway Improvement Act of
1982, as amended.

9. Section 23.111 would be amended
by revising the heading; redesignating
paragraph (a) as (a)(1) and paragraph (b)
as (a)(2); designating the introductory
text as paragraph (a); and adding new
paragraphs (b) and (c) to read as follows:

§23.111 Effect of subpart.
a "Nt I

(b) Nothing in this subpart shall
preempt any State or local law,
regulation, or policy enacted by the
governing body of a sponsor, or the
authority of any State or local
government or sponsor to adopt or
enforce any law, regulation, or policy
relating to DBE’s. In the event that a
State or local law, regulation, or policy
conflicts with the requirements of this
subpart, the sponsor shall, as a
condition of remaining eligible to
receive Federal financial assistance from
the DOT, take such steps as may be
necessary to comply with the

irements of this subpart.

Ec) Nothing in this subpart prohibits a
sponsor with its own legal authority to
employ set-asides from using a DBE set-
aside in the award of a concession. This
subpart does not provide independent
legal authority to employ set-asides.
Sponsors shall not use group-specific
set-asides in concessions.

10. Appendix A to subm F would be
amended by revising the heading as set
forth below and adding a second
category to the table as follows:

Appendix A to Subpart F—Size
Standards for the Airport Concession
Program

Other Participants
Management contractors:
Parking lots

Other Participants—Continued

3.5
Automotive dealerships To be defined.
Other providers of goods As defined in
or services. 13 CFR Part
121.

[FR Doc. 93-24265 Filed 10-5-93; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB83

Endangered and Threatened Wildiife
and Plants; Withdrawal of the
Proposed Rule to Determine Lepidium
montanum var. steliae (Kodachrome
Pepper-grass) as an Endangered
Species.

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; withdrawal.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) withdraws the
proposed rule (57 FR 49671; November
3, 1992) to list a Utah plant, Lepidium
montanum var. stellae (Kodachrome
pepper-grass), to be an endangered
species. Additional field research has
provided new information on the
abundance and distribution of Lepidium
montanum var, stellae. It is now known
to have a much larger population size,
and it is more widely distributed.
Hence, the Kodachrome pepper-grass is
relatively secure from threats to its
existence because of its larger numbers
and greater range. The Service has
determined that this species is not likely
to become either endangered or
threatened throughout all ora
significant portion of its range in the
foreseeable future, and it does not
qualify for protection under the
Endangered Species Act.

ADDRESSES: The file of this proposal is
available for public inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, 2060 Administration Building,
1745 West 1700 South, Salt Lake City,
Utah 84104.

FOR FURTHER INFORMATION CONTACT: John
L. England at the above address,
telephone (801) 975-3620.

SUPPLEMENTARY INFORMATION:
Background
The Fish and Wildlife Service

(Service) published a proposed rule to
determine Lepidium montanum var.

stellae (Kodachrome pepper-grass) to be
ane red species on November 3,
1992 (57 FR 49671). This proposal was
supported by biological information
indicating the species was extremely
limited in numbers (less than 1,000
plants) and that it was found only in
restricted microhabitats (Franklin 1990).
Because of this small population, a
restricted distribution, and imminent
threats to this known population (57 FR
49671), Service biologists and others
(Welsh 1978) believed that it should be
afforded protection of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.).

The Service publm:ed the proposed
rule to determine Lepidium montanum
var. stellae an endangered species using
the best available information. Nine
comments were received during the
comment period. Six commenters
suPponed the listing on the basis of the
information supporting the proposed
rule. One commenter opposed listing
but provided no substantive rationale.
The Bureau of Land Management and
the State of Utah recommended that the
Service conduct an additional review of
L. montanum var. stellae before the
promulgation of a final rule because a
recent survey had documented
additional populations of the plant.
These populations were previously
identified as the relatively common L.
montanum var. jonesii and L.
montanum var. montanum, but were
subsequently identified as L. montanum
var. stellae in the recent survey (Welsh
and Thorne 1992).

The Service and Bureau of Land
Management conducted a survey during
the spring of 1993. This joint survey
confirmed the additional populations of
Lepidium montanum var. stellae found
by Welsh and Thorne (1992), and
additional data and estimates were
obtained (Armstrong and England 1993).
The range of L. montanum var. stellae
was found to extend about 100 km (60
mi) in an area of central Kane County,
Utah. Plants were common, but
discontinuousl{ distributed on highly
gypsiferous soils of the Carmel and
Moenkopi formations. Its population
size was estimated to be in excess of
100,000 individuals (Armstrong and
England 1993).

Finding and Withdrawal

Recent rare plant surveys have shown
a much larger population size and
distribution for Lepidium montanum
var. stellae (Welsh and Thorne 1992). In
addition to the population in the
Kodachrome Basin, it occurs on the
Skutumpah Bench and in the Johnson
Wash drainage; all in Kane County,
Utah. The known population size of L.
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montanum var. stellae has been
increased by a hundredfold, from 1,000
to over 100,000 plants, and its known
range of 100 km (60 mi) greatly exceeds
the range described in the previous
distributional information used by the
Service in its proposed rule (Welsh and
Thorne 1992; Armstrong and England
1993). )

The Service previously determined
that potential mineral development and
recreational activity posed a threat to L.
montanum var, stellae populations.
Although some threat still exists to
individual plants of this species, the
number ang size of the populations and
their extensive range provides
insulation from such threats.

The Service has reviewed the status of
L. montanum var. stellae relative to the
five factors in section 4(a) of the Act and
has determined that it is not likely to
become either endangered or threatened
throughout all or a significant portion of
its range in the foreseeable future, and
it does not qualify for protection under
the Act. Therefore, in compliance with
section 4(b)(6)(B)(ii) of the Endangered
Species Act (Act) of 1973, as amended,
the Service finds that there is not
sufficient evidence to justify the
proposed listing action and withdraws
its proposed rule of November 3, 1992
(57 FR 49671), to list Lepidium
montanum var. stellae as an endangered
species. As a result of this
determination, the Service will remove
this species from category 1 in the next
plant notice of review and place it in
category 3C indicating that it has proved
to be more abundant than previously
believed.
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Service, Salt Lake City, Utah (801/975—
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Authority

The Authority for this-action is
section 4(b)(6)(B)(ii) of the Endangered
Species Act of 1973, as amended (16
U.S.C. 1531 et seq.)

Dated: September 23, 1993.
Bruce Blanchard,
Acting Director, Fish and Wildlife Service.
[FR Doc. 93-24382 Filed 10-5-93; 8:45 am]
BILLING CODE 4310-55-P

50 CFR Part 17
RIN 1018-AC09

Endangered and Threatened Wildlife
and Plants; Proposal To Determine the
Plant Pediocactus Winkleri (Winkier
Cactus) To Be an Endangered Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Fish and Wildlife Service
(Service) proposes to determine
Pediocactus winkleri (Winkler cactus)
an endangered species. P. winkleri is
endemic to a specific soil type in lower
elevations of the Fremont River and
Muddy Creek drainages of south-central
Utah. Six populations of P. winkleri
cactus are known. These populations
total about 3,500 plants that grow on
about 80 hectares (200 acres) of habitat.
P. winkleri is threatened by plant
collecting and by habitat disturbances
due to mining, recreation, and livestock.
Listing P. winkleri as an endangered
species would provide protection under
the authority of the Entgmgered Species
Act of 1973, as amended.

DATES: Comments from interested
parties must be received by December 6,
1993. Public hearing requests must be
received by November 22, 1993.
ADDRESSES: Comments and materials
concerning this proposal should be sent
to the Field Supervisor, U.S. Fish and
Wildlife Service, 2060 Administration
Building, 1745'West 1700 South, Salt
Lake City, Utah 84104. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours.

FOR FURTHER INFORMATION CONTACT: John
L. England (see ADDRESSES section
above) at (801) 975-3630.

SUPPLEMENTARY INFORMATION:
Background
Pediocactus winkleri Heil (Winkler

cactus) was discovered by Agnes
Winkler in the early 1960’s. It was first

described in the scientific literature by
Dr. Kenneth Heil from specimens he
collected in the vicinity of Notom, Utah,
during 1977 and 1978 (Heil 1979).
Pediocactus includes P. winkleri and
seven other species (Arp 1972; Heil et
al. 1981; Benson 1982). These extant
species of Pediocactus appear to be
relics of a larger and more widespread
genus whose distribution may have
been fractured by climatic changes
(Benson 1982).

P. winkleri is a small globose cactus
with stems 2.5 to 6.4 cm (1 to 2.5 in)
long, and up to 5.1 cm (2 in) in
diameter. It has spine clusters of 9 to 11
small radial spines with fine, woolly
hairs at the base. The peach or pink
colored flowers of P. winkleri are urn
shaped, 1.8 to 2.5 cm (0.7 to 1 in) long
and 1.8 to 3.8 cm (0.7 to 1.5 in) in
diameter. The fruit is barrel shaped with
shiny black seeds (Heil 1979; Heil et al.
1981; Welsh et al. 1987).

P. winkleri occurs in six populations
that total about 3,500 plants (Heil 1984;
Neese 1987; Kass 1990; U.S Fish and
Wildlife Service 1990). P. winkleri is a
plant of Atriplex (saltbush)-dominated
desert shrub communities, and it
usually grows on the tops and sides of
rocky alkaline hills or benches (Heil
1984). It grows in soils that have a silt
or clay component and that are
primarily derived from the Dakota
geologic formation (Neese 1987).

The range of P. winkleri forms a
narrow arc which extends from Notom
in central Wayne County to Hartnet
Draw in southwestern Emery County,
Utah. The range of the plant extends for
about 48 km (30 mi), but Service
biologists estimate that the actual area
occupied by the plant is ahout 80
hectares (200 acres). About 500 plants
grow on Capitol Reef National Park
(Park), but the remainder grow on lands
managed by the Bureau of Land
Management (BLM) that lie just east of
the Park.

The range of P. winkleri approaches
populations of the listed endangered
cactus P. despainii (San Rafael cactus).
P. despainii and P. winkleri are
gresently classified as separate species,

ut phylogenetically, these two plants
may be closely related. It is possible that
future taxonomic revisions of
Pediocactus may classify both plants as
subspecies of P. winkleri, the first of the
two species to be described in the
scientific literature (Heil 1979; Welsh
and Goodrich 1980). However, attempts
to artificially hybridize the two species
in domestic gardens have not been
successful (Kenneth Heil, San Juan
College, New Mexico, pers. comm.,
1993), suggesting that the present
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taxonomic classification of this species
is accurate.

In this proposed listing action, the
Service recognizes P. winkleri as a
species distinct from P. despainii. If
these species are later recognized as
subspecies, their designation as
endangered species will remain valid
because section 3(15) of the Endangered
Species Act (Act), as amended (16
U.S.C. 1531 et seq.), permits the listing
of subspecies.

Federal Government actions relating
to this species began with section 12 of
the Endangered Species Act of 1973
which directed the Secretary of the
Smithsonian Institution to prepare a
report on plants considered endangered,
threatened, or extinct. This report,
House Document No. 94-51, was
presented to Congress on January 9,
1975. On July 1, 1975, the Service
published a notice in the Federal
Register (40 FR 27823) formally
accepting the report as a petition under
section 4(c)(2) of the Act (now section
4(b)(3)) and acknowledging its intention
to review the taxa for possible listing.

P. winkleri was not included in the
1975 notice, but it was included as a
new candidate in a notice published in
the Federal Register of December 15,
1980 (45 FR 82480). P. winkleri was
included as a category 1 species, i.e., it
was considered a species for which the
Service had substantial information on
its biological vulnerability and threats to
its existence to support a proposal to list
it as an endangered or threatened

species.

Section 4(b)(3)(B) of the 1982
amendments to the Act required the
Secretary of the Interior to make a
finding within 1 year of receiving a
listing petition as to whether the listing
is warranted, warranted but precluded
by other pending proposals of higher
priority, or not warranted. In the case of
a “warranted but precluded” finding,
another finding is required each year
thereafter until the petitioned taxa are
either proposed for listing or a final “not
warranted” finding is made.

Section 2(b)(1) of the 1982
amendments further required that all
petitions pending as of October 13,
1982, be treated as having been newly
submitted on that date. To facilitate
making the necessary annual
*“warranted but preciuded" findings on
several thousand plant taxa, the Service
made an administrative decision to treat
all the plant candidates in category 1
and category 2 at that time as if their
listings had been petitioned on October
13, 1982. This included species such as
P. winkleri which were included as
candidates in the 1980 notice of review
but which were never the subject of a

petition. As a result of the
administrative decision to treat these
species as petitioned, P. winkleri was
included in annual warranted but
precluded petition findings, the first
published on October 13, 1983, and
then in each successive year thereafter.

In a 1983 supplemental notice (48 FR
53640), the Service changed the status
of P. winkleri from category 1 to
category 2 as a result of a careful review
of status information. Category 2
comprises taxa for which(:ie Service
has information indicating the
appropriateness of a proposal to list the
taxa as endangered or threatened, but
for which more substantial data are
needed on biological vulnerability and
threats.

On September 27, 1985, the Service
published a notice of review (50 FR
39526) replacing the 1980 notice and its
1983 supplement. This notice of review
included P. winkleri as a category 1
species, a change resulting from a status
survey for P. winkleri (Heil 1984) which
documented vulnerability and threats to
this species. The Service published its
last notice of review on February 21,
1990 (55 FR 6184), which included P.
winkleri as a category 1 species.

Summary of Factors Affecting the
Species

Section 4({a)(1) of the Act and
regulations (50 CFR part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal lists. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to P. winkleri Heil (Winkler
cactus) are as follows:

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

The small, restricted populations of P.
winkleri make it highly vulnerable to
human-caused environmental
disturbances. Although the exact size of
historical range of this species is
unknown, its known habitat has been
adversely affected by off-road vehicles
and trampling by livestock (Heil 1984,

1987; Neese 1987; Bruce MacBryde, U.S.

Fish and Wildlife Service, pers. comm.,
1990). The plant shrinks into the ground
during portions of the year, and this
shrinking affords it some protection
from light trampling by humans and
soft-wheseled vehicles. However, the
plant forms buds at ground level in
autumn that persist over the winter and
become flowers the following spring
(Heil et al. 1981). These flowering buds

are very vulnerable to surface
disturbance, and if damaged,
reproductive capacity of the plant is lost
or diminished.

One of the larger populations of P.
winkleri is located on sparsely vegetated
slopes of the oystershell reef near
Notom, Utah, an area used as an off-road
vehicle recreation area. Off-road vehicle
use and livestock trampling has
destroyed plants in this population and
has had negative impacts on its habitat
within the Park (Heil 1984, Heil 1987,
Neese 1987). The remaining habitat of P.
winkleri outside of the Park also is
experiencing impacts from off-road
vehicle activity.

Livestock trampling has affected all
the P. winkleri populations in and near
the Park (the Park is not closed to
livestock grazing). Human foot traffic
and vehicular traffic off established
roadways within the Park also is
affecting the P. winkleri population
there (Heil 1987).

P. winkleri habitat may contain
uranium ore and gypsum deposits.
Surface disturbance by annual
assessment work on mineral claims for
uranium, gypsum, and other minerals
has the potential for adversely
impacting this species and its habitat. In
addition, mineral extraction poses a
great threat to the plant in some areas.

B. Overutilization for Commercial,
Recreational, Scientific, or Educational
Purposes

P. winkleri is an attractive small
cactus, especially when it is in flower.
It is sought by collectors, and it has been
commercially exploited for horticultural
purposes. In the Notom area, it is
estimated that about 80 percent of the
plants have been taken by plant
collectors in the last 10 years.

Cactus collectors are very active in the
Colorado Plateau, and they often go
from the habitat of one species of
Pediocactus to the next so they can
collect a complete set (Heil, pers.
comm., 1992; McBryde, pers. comm.,
1992).

C. Disease or Predation

The effect of livestock grazing on P.
winkleri is unknown. Because of its
small size and the shortness of its
spines, this species of cactus is less
protected from animals than other,
spinier cactus species. The effects of
livestock grazing on desert vegetation
may produce indirect impacts on P.
winkleri populations. This species is
susceptible to infestations of beetle
larvae (Service 1990). ;
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D. The Inadequacy of Existing
Regulatory Mechanisms
No Federal or State laws or

lations directly protect P. winkleri
:'gi‘tls habitat. This t is found
scattered over desolate country, and this
makes protecting it from collectors very
difficult, even in the Park. Livestock
grazing continues in the Park and in
other areas with a resultant continued
loss of plants,

The species is listed in Appendix 1 of
The Convention of Internationsl Trade
in Endangered Species of Wild Fauna
and Flora (CITES). CITES import
permits and export permits are
for international trade in A l;;endix!
species and permits are not
allowed for primarily commercial

shipments.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

The very low pcpulation size and
restricted habitat of P. winklerf makes
the species vulnerable to human
disturbances to its habitat. Thess
disturbances also can exacerbate
catastrophic climatic disturbances to the
plant. It is not kriiown if its populations
are at levels which would ensure their
continued long-term existence.
However, its numbers are sufficiently
small that future losses may soon result
in loss of population viability.

The Service has carefully assessed the
best scientific and c;)mmercial
information available regarding the past,
present, and future threats faced by this
species in determining to propose this
rule. Based on this evaluation, the
preferred action is to list P. winkleri as
an endangered fgedes. In making this
determination, the Service has decided
that listing this species as endangered
would be more appropriate than listing
this species as threatened because P.
winkleri is in danger of extinction
throughout all or a significant portion of
its range. With less than 3,500 known
plants in 6 known locations, further
taking by plant collectors could
significantly lower its numbers. Surface
disturbances are impacting the
ecosystem in which the species occurs
and are likely to increase in the future,
especially recreational off-road vehicle
use. The plant is very rare, and only
about 500 plants occur within the Park,
where it is subject to general collecting
prohibition. For the reasons given
below, it would not be prudent to
Propose critical habitat.

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that to the maximum
extent prudent and determinable, the

Secretary of the Interior propose critical
habitat at the time a species is proposed
to be endangered or threatened. The
Service finds that designation of critical
habitat is not P. winkleri.
i As noted in mtha g. “Summary of
actors Affecting pecies”, P.
winkleri is threatened by

encourages
and results in conservation actions by
Federal, State, and Jarlvnte agencies,

groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carri
out for all listed s The protection
required of Federal Agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act, as amended,
requires Federal Agencies to evaluate
their actions with respect to’any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
Agencies to confer informally with the
Service on any action that is likely to

jeopardize the continued existence of a
proposed species or result in
destruction or adverse modification of

roposed critical habitat. If a species is
ﬂsted subsequently, section 7{a)(2)
requires Federal Agencies to insure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal Agency
must enter into formal consultation with
the Service.

Most of the population of P. winkleri
is on Federal lands that are managed by
the BLM, with the remainder on the
Park, which is managed by the National
Park Service. Both of these Federal
Agencies would be responsible for
insuring that all activities and actions
on lands they manage are not likely to
jeopardize the continued existence of P.
winkleri.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 set f:;tdh a8 mdm

neral prohibitions exceptions that
gply to all endangered plants. All
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61, apply.
1;}1”5 tions, in part, mak:;i't
illeg any person subject to
jurisdiction of the United States to
imrort or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
this species in interstate or foreign
commerce, or to remove and reduce to
goamdon the species from areas under

ederal jurisdiction. In addition, the Act
prohibits the malicious damage or
destruction on Federal lands and the
removal, cutting, digging up, or
ing or © red

lants in knowing violation of any State

w or regulation, including State
criminal trespass law. Certain
exceptions apply to agents of the
Service and State conservation agencies.
The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving endangered species
under certain circumstances.

Because of horticultural interest in P.
winkleri, trade permits may be sought
but few, if any, trade permits for plants
of wild origin would ever be issued.
Plants of cultivated origin are available
and permits may, under certain
circumstances, be issued for trade in
those. Requests for copies of the
regulations on listed plants and
inquiries regarding prohibitions and
permits may be addressed to the Office
of Management Authority, U.S. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
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room 432, Arlington, Virginia 22203,
telephone (703) 358-2104.

On July 29, 1983, P. winkleri was
included in Appendix I of CITES. The
effect of this action is that both export
and import permits are generally
required before international shipment
of this species may occur. Such
shipment is strictly regulated by CITES
party nations to prevent effects that may
be detrimental to the species’ survival.
Generally, the import or export cannot
be allowed if it is for primarily
commercial purposes. If plants are
certified as artificially propagated,
however, international shipment
requires only export documents under
CITES, and commercial shipments may
be allowed.

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible.

Therefore, comments or suggestions
regarding any aspect of this proposal are
hereby solicited from the public, other
governmental agencies, the scientific
community, industry, or other
interested parties. Comments are
particularly sought concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to P. winkleri;

(2) The location of any additional
populations of this species and the
reasons why any habitat should or
should not be determined to be critical
habitat as provided by section 4 of the
Act;

(3) Additional information concerning
the range, distribution, and population
size of this species; and

(4) Current or planned activities in the
subject area and their possible impacts
on this species.

Final promulgation of the regulation
on this species will take into
consideration the comments and any
. additional information received by the

Service, and such communications may
lead to a final regulation that differs
from this proposal.

The Act provides for a public hearing
on this proposal, if requested. Requests
must be filed within 45 days of the date
of the proposal. Such requests must be
made in writing and addressed to the
Field Supervisor, Fish and Wildlife
Enhancement, U.S. Fish and Wildlife
Service, Salt Lake City, Utah (see
ADDRESSES section above).

National Environmental Policy Act

The Service has determined that an
Environmental Assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act, as amended. A notice
outlining the Service's reasons for this
determination was published in the
Federal Register on October 25, 1983
(48 FR 49244).
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The primary author of this proposed
rule is John L. England, Botanist, U.S.
Fish and Wildlife Service, Salt Lake
City, Utah, telephone (801) 975-3630
(see ADDRESSES above).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulation Promulgation

Accordingly, the Service hereby
proposes to amend part 17, subchapter
B of chapter I, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99-
625, 100 Stat. 3500, unless otherwise noted.

2. §17.12(h) is amended by adding
the following, in alphabetical order
under Cactaceae, to the List of
Endangered and Threatened Plants to
read as follows: -

§17.12 Endangered and threatened plants.

-x * - - *

(h)tt-

Species

Historic range

Status

Special

rules

When listeg  Critical habi-

Winkler cactus
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Dated: September 24, 1993.
Richard N, Smith,
Acting Director, Fish and Wildlife Service,
[FR Doc. 93-24384 Filed 10-5-93; 8:45 am]
BILLING CODE 4310-55-

50 CFR Part 17
RIN 1018-AC00

and Threatened Wiidlife

Four Plants From Vernal Pools From
the Central Valley of Callfomnia

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Pro rule; notice of public
hearing and extension of public
comment period.

SUMMARY: The U.S. Fish and Wildlife
Service (Service), pursuant to the
Endangered Species Act of 1973, ds
amended (Act), announces a public
hearing and extension of comment .
period on the proposed determination o
endangered status for Orcuttia
inaequalis (San Joaquin Valley Orcutt
grass), Orcuttia pilosa (hairy Orcutt
grass), Orcuttia viscida (Sacramento
Orcutt grass), and Tuctoria greenei
(Green's tuctoria) and threatened status
for Castilieja campestris ssp. succulenta
(fleshy owl's-clover), Chamaesyce
hooveri (Hoover's spurge), Neostapfia
colusana (Colusa grass), and Orcuttia
tenuis (slender Orcutt grass). During the
public the Service will allow
all interested parties to present oral
lestimony on the proposed rule. Written
comments on the proposal will be
accepted until November 18, 1993.
DATES: The public hearing will be held
from 6 to 8 p.m. on November 3, 1993,
in Sacramento, California. The Service
will accept written comments on the
proposed rule until November 18, 1993,
Any comments received after the
closing date may not be considered in
the final decision on this proposal.
ADDRESSES: The public hearing will be
held at the Hyatt Regency Hotel, 1209
“L" Street, Sacramento, California.
Written comments and materials
concerning this proposal should be sent
to the Sacramento Field Office, U.S.
Fish and Wildlife Service, 2800 Cottage
Way, room E-1803, Sacramento,
California 95825-1846. Comments and
materials received will be available for
public inspection, by apggi‘:;mem.
during normal business at the
above address.

FOR FURTHER INFORMATION CONTACT:

Ken Fuller (see ADDRESSES section) or at
916-978-4866.

SUPPLEMENTARY INFORMATION:

Background

Castilleja campestris ssp. succulenta,
Chamaesyce hooveri, Neostapfia
colusana, Orcuttia inaequalis, Orcuttia
pilosa, Orcuttia tenuis, Orcuttia viscida,
and Tuctoria greenei are annual species
restricted to vernal pools and swales in
the Central Valley of California. These 8
plants are found sporadically in 14
counties. These plants face ongoing
threats from one or more of the
following: commercial, residential or
agricultural development, flood control
projects, hydrological changes in vernal
pool and swale habitat, ing,
competition from nonnative weeds,
landfill : matlia devolopmh:nn:s,
and ina te regulatory mechanisms,
A pmpom: list these eight plants was
published in the Federal
August 5, 1993 (58 FR 41700).

Section 4(b)(5)(E) of the Act (16 U.S.C.
1531 et seq.) requires that a public
hearing‘zqheld if it is requested within
45 days of the publication of the
proposed rule. In response to the
proposed rule, William Hazeltine,
Environmental Consultant, Oroville,
California, requested a public hearing in
a letter dated August 16, 1993. Asa
result, the Service has scheduled a
public hearing on November 3, 1993,
from 6 to 8 p.m. at the Hyatt Regency
Hotel, in Sacramento, California. Parties
wishing to make statements for the
record should bring a copy of their
statements to the hearing. Oral
statements may be limited in length, if
the number of parties present at the
hearing necessitates such a limitation.
There are no limits to the length of
written comments or materials
presented at the hearing or mailed to the
Service. Written comments carry the
same weight as oral comments. The
comment period closes on November
18, 1993. Written comments should be
submitted to the Service in the
ADDRESSES section.

Author

The primary author of this notice is
Ken Fuller (see ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1361-1407; 16 U.S.C.. 1531~
1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise
noted).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and

on

recordkeeping requirements, and
Transportation.

Dated: September 28, 1993.
William E. Martin,
Acting Regional Director.
[FR Doc. 93-24499 Filed 10-5-93; 8:45 am])
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 641

[Docket No. 83094-32486; ID 090993A)
RIN 0648-AE58

Reef Fish Fishery of the Gulf of Mexico

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule.

SUMMARY: NMFS issues this proposed
rule to implement Amendment 5 to the
Fishery Management Plan for the Reef
Fish Resources of the Gulf of Mexico
(FMP). Amendment 5 would im a
3-year moratorium on additiona
participants in the Gulf of Mexico reef
fish fishery who may use fish traps;
require each fish trap or string of traps
to be marked with a floating buoy;
require that fish traps be returned to
port at the completion of the tending
vessel's trip; increase the minimum
allowable size of red snapper, currently
13 inches {33.0 centimeters {cm)), in
one-inch increments every other year
commencing January 1, 1994, until the
minimum allowable size is 16 inches
(40.6 cm), effective January 1, 1998;
require all finfish, other than bait and
oceanic migratory species, possessed in
the exclusive economic zone (EEZ) to be
maintained with head and fins intact
through landing; close Riley’s Hump,
southwest of Dry Tortugas, Florida, to
all fishing during May and June each
year; create special management zones
(SMZs) in the EEZ off Alabama in which
fishing for reef fish would be limited to
hook-and-line gear having no more than
three hooks per line and spearfishing
gear; and add the establishment or
modification of SMZs, and the gear
allowed in each, to the management
measures that may be adjusted via a
framework procedure.

In addition, NMFS proposes to amend
the regulations to add the boundary
between the Gulf of Mexico EEZ and the
Atlantic Ocean EEZ; remove the
procedures for obtaining permits by
persons fishing from structures; clarify
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the provisions relating to endorsements
on permits; remove the specific data to
be submitted on written reports;
prohibit the attempted purchase, barter,
trade, or sale of reef fish caught under
the bag limits; add two general
prohibitions that are necessary for
effective enforcement; clarify an
exception to the requirement for fish to
be maintained with head and fins intact
when such reef fish are held on board
the harvesting vessel for consumption at
sea; remove unnecessary language
regarding the conditions for possessing
more than one day’s bag limit; clarify
that the bag limits for reef fish may
apply not only aboard a vessel that
fishes in the EEZ, but also aboard a
fishing vessel that possesses reef fish in
the EEZ; and otherwise correct and
clarify the regulations and conform
them to current usage. The intended
effects of this rule are to reduce fishing
mortality of the reef fish resources so
that they may be protected and rebuilt,
to enhance enforceability of the
regulations, and to otherwise clarify the
regulations,
DATES: Written comments must be
received on or before November 15,
1993,
ADDRESSES: Comments on the proposed
rule should be sent to Robert Sadler,
Southeast Region, National Marine
Fisheries Service, 9450 Koger
Boulevard, St. Petersburg, FL 33702.
Requests for copies of Amendment 5,
which includes a supplemental
environmental impact statement/
regulatory impact review/initial

effects of trap deployment. Although the
number of reef fish vessels is
temporarily capped by the current
moratorium on new permits in the
fishery, Amendment 5 proposes to
freeze participation in the fish trap part
of the fishery at current levels amf
articipants until the Council obtains

tter information on the trap fishery's
ecological impacts.

Amendment 5 proposes that a fish
trap endorsement on a reef fish permit
not be issued or renewed unless the
vessel for which the endorsement is
requested and its current owner have a
record of the landing of reef fish from
fish traps in the EEZ of the Gulf of
Mexico during 1991 or 1992, as reported
on fishing vessel logbooks received by
the Science and Research Director on or
before November 19, 1992. NMFS’
permit data indicate that of the
approximately 283 vessels that hold
permits that authorize the use of fish
traps, approximately 128 had reported
landings of reef fish from fish traps
before the cutoff date, and therefore
would be able to continue to fish traps
if Amendment 5 is implemented. Fish
trap endorsements would not be
transferable upon sale of the permitted
vessel, but an owner could transfer an
endorsement to another vessel owned
by the same entity.

Buoys on Fish Traps

Currently, fish traps may be marked
by a buoy that is submerged until
automatically released with a timed
pop-up device, The use of such devices

regulatory flexibility analysis (SEIS/RIR/ makes it difficult to enforce the

IRFA) on this action, and for copies of
a minority report submitted by four
members of the Gulf of Mexico Fishery
Management Council (Council), should
be sent to the Gulf of Mexico Fishery
Management Council, 5401 West
Kennedy Boulevard, suite 331, Tampa,
FL 33609.

FOR FURTHER INFORMATION CONTACT:
Robert Sadler, 813-893-3161.
SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Council and is
implemented through regulations at 50
CFR part 641 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).

Management Measures in Amendment
5

Moratorium on Fish Trapping

The use of fish traps in the Gulf of
Mexico may be expanding, in terms of
number of participants and geographical
range, with little or no data available to
assess catch composition or ecological

prohibition on use of fish traps in the
stressed area. Amendment 5 would
require a surface buoy for each trap, or
each end of a string of traps, thus
enhancing enforcement and surveys of
fish trapping effort.

Tending Traps

Currently, the construction
requirements for fish traps and the
limitation of 100 traps per vessel are
difficult to enforce, in part because traps
may be left at sea between trig:. In
addition, leaving traps at sea between
trips contributes to lost traps and “ghost
fishing” of such traps. To address these
problems, Amendment 5 would require
that all traps be returned to port on
completion of each trip.

Increase Red Snapper Minimum Size
Limit

Red snapper are currently overfished
and are under a rebuilding program. To
assist in the rebuilding program and to
increase the yield per recruit,
Amendment 5 proposes incremental
increases in the minimum allowable

size limit for red snapper, commencing
January 1, 1994. At that time, the
current minimum size limit of 13 inches
(33.0 cm), total ler:g'h, would be
increased to 14 inches (35.6 cm). On
January 1, 1996, the minimum size limit
would be increased to 15 inches (38.1
cm), and on January 1, 1998, it would
be increased to 16 inches (40.6 cm).
The three-step incremental schedule
for increasing the minimum size limits
would provide advance notice for
planning purposes and would minimize
adverse socioeconomic impacts to the
commercial and recreational fishing
sectors, There were relatively strong
year classes of red snapper in 1989 and
1990. Fish in both of these year classes
will be above the increased minimum
allowable size limits proposed in
Amendment 5. Accordingly, the
proposed increases are not likel{ to
prevent harvest of total allowable
catches in 1994 and succeeding years.

Head and Fins Intact

Minimum size limits are in effect for
certain species of reef fish. Minimum
size limits are in terms of total length,
except for amberjack, which is in terms
of fork length. In either case, head and
caudal fin must be attached in order to
determine compliance with the
minimum size limits. Accordingly, the
regulations require that a reef fish for
which there is a minimum size limit
must be maintained through landing
with head and fins intact.

The head and fins are being removed
from some reef fish that are subject to
minimum size limits, and such reef fish
are being mixed with other finfish for
which there are no size limits. Since
species identification is difficult when
head and fins have been removed,
enforcement of the minimum size limits
is adversely affected and quota
monitoring may be adversely affected.

Amendment 5 would require that all
finfish possessed in the EEZ, and all
finfish taken from the EEZ, be
maintained with head and fins intact
through landing. Thus, species subject
to a minimum size limit may be
ascertained and length measurements
taken when appropriate. Amendment 5
proposes exceptions for the oceanic
migratory species, namely, billfish,
shark, swordfish, and tuna species, all
of which are regulated by NMFS, and
for bait. However, the regulations at 50
CFR 644.21(c) require that billfish, that
is, sailfish, white marlin, blue marlin,
and longbill spearfish, must have head,
fins, and bill intact through landing.
Accordingly, in this proposed rule, only
shark, swordfish, tuna species, and bait
are excepted from the requirement that
all finfish must be maintained with
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head and fins intact through landing.
Shark, swordfish, and tuna species are

readily distinguishable, and most
commercial bait is in strips or pieces,
Thus, these specific exceptions are not
expected to cause problems ascertaining
the species subject to minimum size
limits.

Mautton Snapper Spawning Aggregation
Closure

Schools of medium-sized mutton
snapper aggregate for spawning in
Riley’s Hump, an area in the Gulf of
Mexico EEZ approximately 60 miles
west of Key West, Florida. The peak
spawning months are May and June. In
that area during spawning, the species
is especially vulnerable to harvest.
Targeting mutton snapper in other areas
during their spawning a tions is
believed to have led to a decline in
abundance of mutton snapper in those
areas.

In response, the Gulf Council is
proposing a closure of the Riley’s Hump
mutton snapper aggregation area during
May and June of each year. Closure of
spawning aggregation areas has been
effective in managing other fisheries. It
has been implemented in the reef fish
fishery off Puerto Rico and the U.S,
Virgin Islands.

Special Management Zones (SMZs) off
Alabama

The Alabama Department of
Conservation and Natural Resources has
a Corps of Engineers permit for three
offshore tracts located in the EEZ
generally southeast of the mouth of
Mobile Bay. Under the permit, low
profile, unmarked artificial reefs (ARs)
may be constructed within the tract.
Recreational fishermen, charter vessel
fishermen, and a few full-time
commercial fishermen have established
a total of more than 5,000 individual
ARs in the tracts. Sixty to 70 percent of
the ARs have been constructed by
Eersons in the charter vessel or

eadboat business. In addition, the State
has established ARs consisting of liberty
ships, barges, bridge rubble, and toppled
oil platforms. The tracts total
approximately 820 square miles (2124
square kilometers (km)), composed of
Tract A, 100 square miles (259 square
km), Tract B, 360 square miles (932
square km), and Tract C, 360 square
miles (932 square km).

Fishing on the ARs has traditionally
been by rod and reel. More recently,
commercial bandit rigs have been used.
Except for the southern tip of Tract C,
the tracts are inside the longline and
buoy gear restricted area, so that such
gear may not be used to fish for reef fish
in almost all of the tracts.

During 1992, when a 1,000-pound
(453.6-kg) trip limit applied to the
commercial harvest of red snapper,
numerous vessels with bandit rigs, and
some with jigging rigs, reportedly
harvested red snapper from the ARs in
these tracts. Presumably, these vessels
targeted the ARs because of their

roximity to ports, which allowed more
gequent trips during the short period
that the trip limit was in place. Red
snapper trip limits were utilized in 1993
and will be in effect in 1994.

The Council determined that the ARs
cannot support a major commercial
effort, sucﬁ as occurred in 1992, but can
support small, localized commercial
effort by the fishermen who contributed
to the construction of the ARs. These
fishermen reportedly carefully regulate
their harvest, fishing each reef at
infm}uem intervals to conserve the

opulation and to allow fish to grow to

er sizes.
endment 5 states that the large

number of ARs in the tracts, where
natural reefs are virtually absent, and
the fishing practices reportedly used on
the ARs by persons constructing and
fishing them, has resulted in a large
standinF stock of reef fish in the tracts,
especially of red snapper. A study of the
area suggests that the ARs are
responsible for increased production of
red snapper, rather than mere
congregation. Other, more general,
studies are inconclusive as to
Froduction versus congregation of reef

ish on ARs. The reported conservative
fishing practices on and increased
production of the ARs are consistent
with the Council’s program for
rebuilding the stock of red snapper.

Alabama requested that the tracts be
given status as SMZs, consistent with
the State’s artificial reef program, with
gear restrictions to prevent pulse
overfishing under trip limits, i.e.,
unusually rapid rate of harvest.
Accordingly, Amendment 5 proposes
that the tracts be designated as SMZs in
which fishing for reef fish is restricted
to hook-and-line gear having no more
than three hooks per line and
spearfishing gear, considered to be the
equivalent of one hook. Amendment 5
concludes that the proposed gear
limitations in the SMZs would prevent
pulse overfishing and would preserve
the ARs for the use of the fishermen for
whom they were constructed.

Amendment 5 also proposes to
modify the seaward boundary of the
longline and buoy gear restricted area so
that all of Tract C is included in the
restricted area. Longline and other gear
with more than three hooks per line
would be allowed in the SMZs to fish
for species other than reef fish, but

persons aboard vessels using such gear
would be limited to incidental catches
of reef fish not exceeding the bag limits
for those reef fish for which there are
bag limits and to 5 percent of all fish
aboard for other reef fish. Such
limit